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U.S. Customs Service 


(T.D. 01-42) 


CUSTOMS ACCREDITATION OF ROBINSON INTERNATIONAL 
(USA) INCORPORATED AS A COMMERCIAL LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of Accreditation of Robinson International (USA) Inc. 
of Houston, Texas, as a Commercial Laboratory. 


SUMMARY: Robinson International (USA) Inc. of Houston, Texas, has 
applied to U.S. Customs under Part 151.12 of the Customs Regulations 
for accreditation as a commercial laboratory to analyze petroleum 
product under Chapter 27 and Chapter 29 of the Harmonized Tariff 
Schedule of the United States (HTSUS). Customs has determined that 
this company meets all of the requirements for accreditation as a com- 
mercial laboratory. Specifically, Robinson International (USA) Inc. has 
been granted accreditation to perform the following tests methods only: 
(1) API Gravity by Hydrometer, ASTM D287; (2) Percent by Weight of 
Sulfur by X-Ray Fluorescence, ASTM D4294; (3) Sediment in Crude 
Oils and Fuel Oils by Extraction, ASTM D473; (4) Water in Crude Oil by 
Distillation, ASTM D4006. Therefore, in accordance with Part 151.12 
of the Customs Regulations, Robinson International (USA) Inc. of 


Houston, Texas, is hereby accredited to analyze the products named 
above. 


LOCATION: Robinson International (USA) Inc. accredited site is lo- 
cated at: 4500 South Wayside Drive, #101, Houston, Texas, 77207. 


EFFECTIVE DATE: June 1, 2001. 


FOR FURTHER INFORMATION CONTACT: Michael Parker, Na- 
tional Quality Manager, Laboratories and Scientific Services, U.S. Cus- 
toms Service, 1300 Pennsylvania Avenue, NW,, Suite 1500 North, 
Washington, DC 20229, (202) 927-1060. 


Dated: May 30, 2001. 


IRA S. REESE, 
Executive Director, 
Laboratories and Scientific Services. 


{Published in the Federal Register, June 5, 2001 (66 FR 30265)] 
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(T.D. 01-43) 


CUSTOMS APPROVAL OF Q & Q CONTROL SERVICE 
AMERICAS INCORPORATED AS A COMMERCIAL GAUGER 


AGENCY: Customs Service, Department of the Treasury. 


ACTION: Notice of Accreditation of Q & Q Control Service Americas 
Inc. of Houston, Texas, as a Commercial Gauger. 


SUMMARY: Q & Q Control Service Americas Inc. of Houston, Texas, 
has applied to U.S. Customs under Part 151.13 of the Customs Regula- 
tions for approval as acommercial gauger to gauge petroleum product, 
animal and vegetable oils, and organic compounds. Customs has deter- 
mined that this company meets all of the requirements for approval asa 
commercial gauger. Specifically, Q & Q Control Service Americas Inc. 
has been granted approval to gauge petroleum product under Chapter 
27 and Chapter 29, animal and vegetable oils under Chapter 15 and or- 
ganic compounds under Chapter 29 of the Harmonized Tariff Schedule 
of the United States (HTSUS). Therefore, in accordance with Part 
151.13 of the Customs Regulations, Q & Q Control Service Americas 
Inc. of Houston, Texas, is hereby approved to gauge the products named 
above. 


LOCATION: Q & Q Control Service Americas Inc. approved site is lo- 
cated at: 16514 A Dezavala Road, Houston (Channelview), Texas, 
77530. 


EFFECTIVE DATE: June 1, 2001. 


FOR FURTHER INFORMATION CONTACT: Michael Parker, Na- 
tional Quality Manager, Laboratories and Scientific Services, U.S. Cus- 
toms Service, 1300 Pennsylvania Avenue, NW., Suite 1500 North, 
Washington, DC 20229, (202) 927-1060. 


Dated: May 31, 2001. 


IRA S. REESE, 
Executive Director, 
Laboratories and Scientific Services. 


(Published in the Federal Register, June 6, 2001 (66 FR 30510)] 





U.S. CUSTOMS SERVICE 


(T.D. 01-44) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR May 2001 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 

Holiday(s): May 28, 2001. 

Austria schilling: 

oi os Headaches Leecesscssesessss $0.064948 

May 2, 2001 ee ; oy a 064861 

DMMRANN DRMEBBete e ais's dig a v'sia eh Secon shaaaieens .064613 

May 4, 2001 bite chicken atstteea ene gi 
I 55. ga wie ridkedaawecdwceseoncasecwerees 064926 
WER Or ROU 6c icc nwawns woes eas hn Dik .064926 
ae en .. 064795 
May $2008... 2.65.65: ot ae .064301 
May 9, : Serer te cas te a eee .064279 
May 10, ‘ L sicateaiabshe arr sy peat .063894 
May 11, ; Stat 5 ahaha ata here e ortiere Mors .063654 
May 12, 3 ; ts Bina eras ; .063654 
May 13, Fee bas ae Lieeeeee 063654 
May 14, 2 br .063574 
May 15, < oop ‘ ee be a .063865 
May 16, : 064257 
May 17, : Re OE . 064156 
May 18, < Bae naa eras : — 063763 
May 19, : [AER ee ae Peet tee wah .063763 
PI soci oc ccosice' cosdcussssdvehucssiaaeeees 
May 21, ‘ Era Nea kedeta cher ictrct Ba are eenare eer nsie .063676 
May 22, < a 5 ds Recolor ee .062913 
May 23, 2001... say aaeueeee lessees 062484 
May 24, ee as 5 Wea ON Ra nate e We gion Wee a een .062281 
May 25, ie ae een ane 062331 
May 26, ee he dita sh Si lee aes .062331 
May 27, : PRO I ee 
May 28, : a .062331 
May 29, civ s athe i 062113 
May 30, < sia 4 aeaee .062324 
May 31, See ss .061445 


Belgium franc: 


May 1, 2001 ree aoa rates Reales $0.022154 
ae mee .022124 


.022040 
May 4, 2001 022147 


May 5, 2001 022147 
May 6, 2001 022147 
May 7, 2001 022102 
May 8, 2001 021934 
May 9, 2001 021926 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 2001 (continued): 


Belgium franc (continued): 


May 10, 2001 . $0.021795 
May 11, 2001 .021713 
May 12, 2001 .021713 
May 13, 2001 .021713 
May 14, 2001 .021686 
May 15, 2001 .021785 
May 16, .021919 
May 17, .021884 
May 18, .021750 
May 19, .021750 
May 20, : .021750 
May 21, ‘ .021720 
May 22, .021460 
May 23, : .021314 
May 24, .021244 
May 25, 2 .021262 
May 26, .021262 
May 27, 021262 
May 28, 2001 .021262 
May 29, 2001... .021187 
May 30, 2001 .021259 
May 31, 2001 ee .020959 


Finland markka: 


May 1, 2001 $0.150310 
May 2, 2001 .150108 
May 3, 2001 .149536 
May 4, 2001 .150259 
May 5, 2001 : .150259 
May 6, 2001 .150259 
May 7, 2001 .149956 
May 8, 2001 .148813 
May 9, 2001 .148762 
May 10, 2001 147871 
May 11, 2001 .147316 
May 12, 2001 .147316 
May 13, 2001 .147316 
May 14, 2001 147131 
May 15, 2001 a .147804 
May 16, 2001 Brien sccetees .148712 
May 17, 2001 .148476 
May 18, 2001 .147568 
May 19, 2001 : 147568 
May 20, 2001 .147568 
May 21, 2001 chiae .147366 
May 22, 2001 .145600 
May 23, 2001 .144608 
May 24, 2001 .144137 
May 25, 2001 144255 
May 26, 2001 144255 
WORE E NUR coe rot cate aitup avis tere cies erere Rs Gita, > We er ees 144255 
May 28, 2001 144255 
May 29, 2001 .148750 
May 30, 2001 .144238 
May 31, 2001 .142203 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 2001 (continued): 


France franc: 


May 1, 2001 $0.136244 
May 2, 2001 136061 


May 3, 2001 135542 
May 4, 2001 .136198 
May 5, 2001 .136198 
May 6, 2001 .136198 
May 7, 2001 ‘ 135924 
May 8, 2001 134887 
May 9, 2001 .134841 
May 10, 2001 is .134033 
May 11, 2001 .133530 
May 12, 2001 .133530 
May 13, 2001 .133530 
May 14, 2001 .133362 
May 15, 2001 .133972 
May 16, 2001 .134795 
May 17, 2001 .1384582 
May 18, 2001 .133759 
May 19, 2001 .133759 
May 20, 2001 .133759 
May 21, .133576 
May 22. ‘ .131975 
May 28, 2 .131076 
May 24, ; Gian 130649 
May 25, 2001 .130756 
May 26, 2001...... 130756 
May 27, 2001... .130756 
May 28, 2001... .130756 
May 29, 2001 Sait tocaiers Ms : .130298 
May 30, 2001. . .130740 
May 31, 2001 i" .128896 
Germany deutsche mark: 


May 1, 2 $0.456942 
May 2, : see 456328 
May 3, ¢ : .454590 
May 4, 2 hax 456788 
May 5, : eet 5 456788 
May 6, 2 456788 
May 7, 4 Be 455868 
May 8, ‘ 452391 
May 9, 452238 
May 10, 2001 ieee 449528 
May 11, 2001... aes 447841 
May 12, 4 447841 
May 13, 2001..... 447841 
May 14, 447278 
May 15, 449323 
May 16, 452084 
May 17, .451368 
May 18, ; 448607 
May 19, 448607 
May 20, 2 .448607 


May 21, 447994 
May 22, 2001 442625 


May 23, 2001 .439609 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 2001 (continued): 


Germany deutsche mark (continued) 
May 24, 2001......... hates knee au sa eeek a eke a. Se 
May 25, 2001 és eat a mace ee 438535 
May 26, 2001.... Sein het Fie te ts Seca meres 438535 
May 27, 2001.......... Shee ae saree 438535 
May 28, 2001.... 438535 
May 29, 2001.. .437001 
May 30, 2001.... 438484 
May 31, 2001.... 432297 
Greece drachma: 
May 1, 2001... $0.002623 
May 2, 2001... .002619 
May 3, 2001 , : : .002609 
May 4, 2001. fsck sis ahs ; .002622 
May 5, 2001......... sf Strat see 002622 
May 6, 2001.. tere 002622 
May 7, 2001... Pr one .002617 
May 8, 2001.... : ee, ee 002597 
May 9, 2001. .002596 
May 10, 2001.... 002580 
May 11, 2001.... .002571 
May 12, 2001. 002571 
May 13, 2001... 002571 
May 14, 2001 002567 
May 15, 2001. . .002579 
May 16, 2001. 002595 
May 17, 2001.... 002591 
May 18, 2001... .002575 
May 19, 2001 002575 
May : 002575 
002571 
.00254 


, 2001 

28, 2001 

y 29, 2001. 
ay 30, 2001 


ay 31, 2001 


.002508 
002517 
002481 
Ireland pound: 
May 1, 2001. $1.134765 
May 2,2001.............. 2 aad 1.133241 
y 3, 2001.... ; xeae ’ 1.128924 
May 4, 2001.. 134384 
May 5, 2001 134384 
May 6, 2001 134384 
May 7, 2001 1.132098 
May 8, 2001. 132464 
May 9, 2001 123083 
May 10, 2001 116354 
May 11, 2001. bere Sgt pzitenls sates 112164 
PRAY BeNOR nn. 62s nee a petecde ik nine michel erator ee ] 


.112164 
May 13, 2001... .112164 





U.S. CUSTOMS SERVICE 


FOREIGN CURRENCIES—Daily rates for countries 
May 2001 (continued): 


10t on quarterly list for 


Ireland pound (continued): 
May 14, 2001. 
May 15, 2001 
May 16, 2001.... 
May 17, 2001. 
May 18, 2001... 
May 19, 2001.. 
May 20, 2001. 
May 21, 2001. 
May 22, 2001 
May 23, 2001.... 
May 24, 2001. 
May 25, 2001 
May 26, 2001 
May 27, 2001... 
May 28, 2001. . 
May 29, 2001.. 
May 30, 2001. 
May 31, 2001.. 
y lira 
May 1, 2001 
May 2, 2001 
May 3, 2001 
May 4, 2001 
May 5, 2001 
May 6, 2001.. 
May 7, 2001 
May 8, 2001 
May 9, 2001 
May 10, 2001 
May 11, 2001 
May 12, 2001 
May 13, 2001 
May 14, 2001 
May 15, 2001. 
May 16, 2001 
May 17, 2001 


May 18, 2001 


0.000462 
000461 
000459 
000461 
000461 
000461 
000460 
000457 
000457 


000457 


000456 


\/ 49 
000453 


000443 
000443 
000441 
000443 
000437 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 2001 (continued): 


Luxembourg franc: 


May 1, 2001...... $0.022154 


May 2, 2001 
May 3, 2001 
May 4, 2001 
May 5, 2001 
May 6, 2001 
May 7, 2001 
May 8, 2001 
May 9, 2001 
May 10, 2001 


May 11, 
May 12, 
May 13, 
May 14, 


May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 


May 


15, 
16, 
17. 
18, 
19, 
20, 
21, 
22, 
23, 
24, 
25, 
26, 
27, 
28, 
29, 


2001.... 


2001 
2001 


2001... 


2001 
2001 


2001.. 


2001 


2001... 


2001 


Bool... .. 


2001 
2001 
2001 
2001 
2001 


IO Ls oss 
2001. ... 
2001. 


May 30, ; 
May 31, : 


Netherlands guilder: 


May 1, 2001 
May 2, 2001 
May 3, 2001 


’ 


May 
May 
May 
May 
May & 
May 


? 


’ 


May 
May 
May 
May 
May 
May 


10, 


, 2001.. 
, 2001... 
, 2001. 

2001... 


2001 


NOUR. 5.5 


os 
12, 206 
1353 
14, < 
15, 7 


May 16, 
May 17, 
May 18, 
May 19, 
May 20, 2001 
May 21, 2001 
May 22, 2001 


May 23, 2001. 


.022124 
.022040 
022147 
.022147 
.022147 
.022102 
021934 
021926 
.021795 
.021713 
.021713 
.021713 
.021686 
021785 
.021919 
.021884 
.021750 
.021750 
.021750 
.021720 
.021460 
.021314 
.021244 
021262 
.021262 
.021262 
.021262 
.021187 
021259 
.020959 


$0.405543 
404999 
403456 
405407 
405407 
405407 
.404590 
401505 
401369 
.398964 
397466 
.397466 
397466 
.396967 
398782 
401232 
400597 
398147 
.398147 
398147 
.3897602 
392838 
390160 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 2001 (continued): 


Netherlands guilder (continued): 


May 24, 2001 
May 25, 2001 3889207 
May 26, 2001 raeen tee a 3889207 
May 27, 2001 eee 389207 
May 28, 2001 re .389207 
May 29, 2001 Sanne .387846 
May 30, 2001...... Dats aie wor ale alee 3889162 
May 31, 2001.... wake seer 383671 


Portugal escudo: 


May 1, 2001.. 
May 2, 2001.... 
May 3, 2001 
May 4, 2001 
May 5, 2001 
May 6, 2001 .004456 
May 7, 2001 ; Paatatiece 004447 
May 8, 2001 ae : meet gue .004413 
May 9, 2001.. 004412 
May 10, 2001 a en ee .004385 
May 11, 2001....... Se ar Rae ace .004369 
May 12, 2001.... Rr eee ad ar ae 004369 
May 13, .004369 
May 14, 004363 
May 15, 004383 
May 16, .004410 
May 17, ‘ 004403 
May 18, < .004376 
May 19, .004376 
May 20, : 004376 
May 21, ‘ .004370 
May 22, 2 .004318 


$0.388890 


$0.004458 
.004452 
.004435 
.004456 
004456 


NN i vw ava ven vavbend ies dausvanesewshavace co a 


May 24, 2001 
May 25, 2001... .004278 
NEN INE So. 5. 00s oie cord a. edeiotee a eere Sas, .004278 
May 27, 2001... ere — .004278 
May 28, 2001 .004278 
May 29, 2001 Sine rotates te aicuees .004263 
May 30, 2001....... oe llamas ate 004278 
Nan MUO so. Sic cose oe nes grater Ree wales erecta 004217 


South Korea won: 


May 1, 2001 Bs cicantetsy cee ot cate ia aaron $0.000758 
May 2, 2001 A Sys cietas ewes were .000763 

poisiina dn geen 000772 
May 4, 2001 e liwecee Weauaeaee .000774 
May 5, 2001... . ceccecscees 000774 
May 6, 2001 Nadiad i RAN ATE Er eratoee .000774 
May 7, 2001 .000771 
May 8, 2001 .000767 
May 9, 2001 re .000768 
May 10, 2001 .000765 
May 11, 2001 .000770 
May 12, 2001 Stes .000770 
May 13, 2001 .000770 


.004275 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 2001 (continued): 


South Korea won (continued): 


May 14, 2001 $0.000770 
May 15, 2001 as .000767 
May 16, 2001.... .000763 
May 17, 2001 cots .000768 
May 18, 2001....... ee .000767 
DERG TOT COOL. ecocs vtec tne .000767 
May 20, 2001...... .000767 
May 21, 2001 000767 
May 22, 2001... Pete ote och .000766 
May 23, 2001 000777 
May 24, 2001. ere ie .000778 
May 25, 2001 erie : .000776 
May 26, 2001 .000776 
May 27, 2001 .000776 
May 28, 2001. . Re ee .000776 
May 29, 2001. . Sot Ss .000775 
May 30, 2001..... .000775 
May 31, 2001 ' ... 000780 


Spain peseta: 


May 1, 2001..... . $0.005371 
May 2, a .005364 
May 3, y .005344 
May 4, 200 : — .005369 
May 5, 200 .005369 


May 6, 200 ia ines .005369 
May 7, 20( meets .005359 
May 8, we aie .005318 
May 9, 2 sr .005316 
May 10, 2001 .005284 
May 11, 2001 yeh .005264 

ae. .005264 
May 13, 2001.... .005264 
May 14, 2001 e ry .005258 
May 15, ‘ .005282 
May 16, Bt Brera .005314 
May 17, : ee PSR AM ed Seto .005306 
May 18, .005273 
May 19, Neher Giabecte Shine eee .005273 
May 20, Bieter st ergc le aie thats eee tarts .005273 
May 21, 2 ee 005266 
May 22, RM Ant Ne, ark Ae .005203 
May 23, 3 see .005168 
May 24, < pias ne 005151 
May 25, i 005155 
May 26, 200 005155 
May 27, 005155 
May 28, : 005155 
May 29, .005137 
May 30, 2001 Sais .005154 
May 31, 2001 .005082 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 2001 (continued): 


Taiwan N.T. dollar: 


May 1, 2001... - $0.030349 
May 2, 2001 a J, la 030395 


May 3, 2001 ihe 030404 
May 4, 2001 ee, OE eee ae .030386 
May 5, 2001 a a .030386 
May 6, 2001 Rima Sone eee .030386 
May 7, 2001 .030395 
WHR Ce EE = cia. s.3 5 ore ace oe ws re Lage arcetay races .030386 
May 9, 2001 5 Seats Se itate: .030386 
May 10, 2001.... rete .030377 
May 11, 2001. Learner Sia ce igs ee ee .030377 
May 12, 2001 artes é .030377 
May 13, 2001...... Siar RAS ie iw aS ets eeeN Se ohm eetats .030377 
May 14, 2001 Bey sign shar aue Nps SES NS aI ES .030404 
May 15, 2001........ reads, Seda .030349 
[Le Sa ee er ere errr .030303 
May 17, 2001.... Sarid ieey sais heeic .030303 
May 18, 2001. pea een R ates arace sae teacon eae. .030321 
May 19, 2001..... iNet Hala we meses aeeetas .030321 
May 20, 2001..... ee Slot asatay dace areas .030321 
Wr RON, coe ciao soo asaie. iste eltie als Dalen ates Home a 029895 
May 22, 2001 ee uo evecas adcsciithcs erarenrare a tate .029878 
May 23, 2001 art hts ater orate .029895 
May 24, 2001 Sabina vasaeaeene nett ome .029851 
May 25, 2001 ¥ io e/a aiarelavere 3 Riaiarecatate ener eneeae .029806 


up AO) ssh es .029806 


May 27, 2001 ie blets etal .029806 
May 28, 2001... cp ata eet 5 nc gediatslenrartaee .029806 
May 29, 2001 aed iReer ar aeaees .029369 
May 30, 2002... 66. s ssc oy cies ale ity ae .029394 
May 31, 2001. Spire sara saitsiart tatoo seks ate ots 029455 


Dated: June 1, 2001. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 
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(T.D. 01-45) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR May 2001 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 01-31 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): May 28, 2001. 


Australia dollar: 


May 1, 2001 $0.517700 
May 2, 2001 .521300 
May 3, 2001 .518700 
May 4, 2001 .518900 
May 5, 2001 .518900 
aN RRS NRE S22 > Fo sagay gehen sie ators wi Sige apie ee alee : .518900 
May 7, 2001 .518600 
May 8, 2001 .518200 
May 9, 2001 .522200 
May 10, 2001 .524100 
UE UN 5555.05.20. s,aipietusapie closers aah .520700 
May 12, 2001 .520700 
May 13, 2001 re .520700 
May 14, 2001 .518000 
May 15, 2001 .519300 
May 16, 2001 .523300 
May 17, 2001 .527300 
May 18, 2001 mee .525100 
DUNNER No.5 0 OO oe ons. east ced. cided a VS 2s 9 Tae bean shyaiess .525100 
May 20, 2001 .525100 
May 21, 2001 sepa .529000 
May 22, 2001 .523100 
May 23, 2001 .518800 
May 24, 2001 .517500 
May 25, 2001 .519300 
May 26, 2001 eaten aaa, .519300 

519300 
May 28, 2001 shovel ais ete 519300 
May 29, 2001 , .516600 
May 30, 2001 .513000 


Brazil real: 


May 10, 2001 $0.438885 
May 11, 2001 437445 
PRE iS ros eine ech nia Sick nc Poh k ee 4387445 
May 13, 2001 437445 
May 14, 2001 483088 
May 15, 2001 .427899 
May 16, 2001 .430385 
May 17, 2001 .433651 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 2001 
(continued): 


Brazil real (continued): 


May 18, 2001. é Po Ascohsmoes $0.435730 
Wray 89. 2000. 2... eek sss Den cars oe 435730 
May 20, 2001 ed re .435730 
May 21, 2001 = AVA ae 429738 
PUNRM OR Soo cor Soc 3.56 ousl'ssn uc shale a tes atere awia-o Oe s 434405 
May 23, 2001... re Me ; 426439 
May 24, 2001 pares ore Sax: adh 424628 
May 25, 2001 ; eae ee 427350 
May 26, 2001 meg one ne 427350 
May 27, 2001 eas L epiileraorne as 427350 
May 28, 2001 ercee eee 427350 
May 29, 2001 Ne eae 428266 
TNO OME ooo oO No wes en slice deieases shah 3 424178 
May 31, 2001 ae ~ 7 423908 
Japan yen: 
NERY 2d, DO se cen caes $0.008306 
May 24, 2001 eerie 008323 
May 29, 2001...... staan Saran ae 008326 
May 30, 2001 see Sa oe 008315 
Mie Si O01... 5 coc eo coca nes cane ; soit 008412 


New Zealand dollar: 


ALS) ce re Neeiemers ; $0.419800 
May 2, 2001.... SRS is S53 .423500 
May 3, 2001..... 422500 
May 4, 2001 eal ir 421600 
May 5, 2001.... Sean ae a 421600 
May 6, 2001 etree eae . a Secale .421600 
WIIG E Ee Ss 5.5 haces os heats ; 421000 
May 8, 2001..... ee ee 421000 
May 9, 2001..... ret ah See retics .424500 
May 10, 2001... eect : 426300 
May 11, 2001.... . 421700 
May 12, 2001....... 421700 
May 13, 2001.. Screg s alee 421700 
May 16, 2001....... cs : 422200 
May 17, 2001..... : stan SS 426000 
WEA BG UNE soo o's pene ces aw; . 426000 
May 19, 2001.......... 426000 
May 20, 2002. ......... aes : mr 426000 
RO 28 A ee a. cce oe nae eas cans ; ; 427000 
May 22, 2001 Dasara eee aoe 424100 
May 23, 2001......... 420500 
May 24, 2001.... 422500 
ae SY |) | a a ae 424200 
May 26, 2001 : 424200 
PRO ie DOs a scons cnc eee ces 424200 
I oi oie ibee con ees bas 424200 
1 AY | ree 5 422500 
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FOREIGN CURRENCIES—Variances from quarterly rates for May 2001 
(continued): 


Sri Lanka rupee: 


May 2, 2001 $0.010753 
May 3, 2001 .010764 


May 25, 2001 .010995 

.010995 
May 27, 2001 .010995 
May 28, 2001 .010995 
May 29, 2001 .010947 
May 30, 2001 .010947 
PeReU Aas CMD Ne ord orac arsinl, rata Te reeves Retails ware is Aoi tee .010870 


Dated: June 1, 2001. 


RICHARD B. LAMAN, 
Chief, 


Customs Information Exchange. 
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(Slip Op. 01-61) 


UNITED STATES OF AMERICA, PLAINTIFF v. 
W. WEBER Co., INC., AND FRONTIER INSURANCE CO., DEFENDANTS 


Court No. 00-05-00229 
(Dated May 24, 2001) 


Stuart E. Schiffer, Acting Assistant Attorney General; David M Cohen, Director; A. 
David Lafer, Senior Trial Counsel; and Timothy P Mcllmail, Attorney, Commercial Litiga- 
tion Branch, Civil Division, Department of Justice; Frank Sharp, Office of the Associate 
Chief Counsel of the United States Customs Service, of counsel, for Plaintiff. 

Weltz & Posner, (Herbert T. Posner), for Defendant W. Weber Co. 


Law Offices of Elon A. Pollack, (Elon A. Pollack), for Defendant Frontier Insurance 
Company. 


DECISION AND ORDER 


WALLACH, Judge: Defendant W. Weber Co., Inc. (hereinafter, “W. Web- 
er” or “Movant”) has filed a Motion to Quash Service and Dismiss for 
Lack of Personal Jurisdiction (the “Motion to Dismiss”) alleging, inter 
alia, that service of the Summons and Complaint on W. Weber was insuf- 
ficient. The Movant argues that service of those papers was actually 
upon Norman Pierson, an officer of Weber-Aries, Inc., a company, the 
relationship of which to W. Weber is disputed by the parties. 


FACTUAL BACKGROUND 
The evidence before the court demonstrates: 


1. The Declaration of Service states that on September 11, 2000, 
the papers were delivered “to Norman Pierson, President of Weber/ 
Aries, who is authorized to accept service of process on behalf of 
Weber/Aries, at the offices of WEBER/ARIES, 22 West 21st St. 
* * *” The Complaint was filed with the Court on May 23, 2000. 

2. A Declaration by the process server says he served the Com- 
plaint on Pierson, who then introduced him to Paul Aronson, who 
represented himself as “* * * a former Vice-President of W. Weber 
who still did some consulting for W. Weber.” 


17 
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3. In his deposition, Pierson said that “after they [the papers] 
were put into my hands, I went in to see Paul Aronson, who was in 
the office that day, and I told him that there was someone there to 
serve W. Weber with papers. * * * Paul told the customs agent his 
name, I believe, and while, again, I don’t remember any exact lan- 
guage, the customs agent at that time could have presented Paul 
Aronson directly with the papers, but did not.” 

4. In an Affidavit, Roger Weber, W. Weber’s President and Chief 
Executive Officer, states that Pierson was not authorized to accept 
service for W. Weber. He says nothing about Aronson. 

5. In his deposition, Aronson made the following pertinent state- 
ments: 

Q: How long were you with W. Weber? 
A: Ten years. 


* * * * * 
Q: When did you resign? 
A: I don’t remember. 


Aronson deposition at p.8. 
A: I only own a third of the business as a stockholder. 
Aronson deposition at p. 53. 


Q: Are you a director of W. Weber? 
A: I don’t think so. I never knew that, but I don’t think so. 


Aronson deposition at p.54. 
6. W. Weber’s response to Plaintiff's Interrogatories states: 


Interrogatory 6. Identify the relationship between W. Weber 
Co., Inc. and Paul Aronson, including the details of the ter- 
mination, in [sic] any, of any such relationship. 


Response: Paul Aronson is a shareholder in W. Weber Co. 


7. Aronson was listed as W. Weber’s Vice President in a letter 
dated June 13, 1994 from the company’s attorneys, Weltz & Posner, 
to the United States Customs Service. 

8. Aronson continued, at least until July 17, 2000, as Vice Presi- 
dent of W. Weber. The record contains a letter of that date purport- 
ing to effect his resignation from that position. 

9. In an Inventory Purchase Agreement (“the IPA”) between W. 
Weber and “Weber-Aires, Inc.” it is agreed that Paul Aronson “shall 
enter into an employment agreement with [Weber-Aires] * * *” A 
copy of that employment agreement is not in the record. Aronson 
signed the IPA as a shareholder of W. Weber. 

10. Minutes of a Special Meeting of Board of Directors of W. Web- 


er, dated May 19, 1998, list Paul Aronson among the three directors 
present. 


RELEVANT LAW 


CIT Rule 4(h) provides that service upon a domestic corporation shall 
be effected by delivering a copy of the summons and complaint to “an 
officer, a managing or general agent, or to any other agent authorized by 
appointment or by law to receive service of process”, or effected in accor- 
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dance to the law of the state in which service is effected—here, New 
York. 


New York CPLR 311(a) provides the following means of service of pro- 
cess on a corporation: 


(a) Personal service upon a corporation or governmental subdivi- 
sion shall be made by delivering the summons as follows: 

1. upon any domestic or foreign corporation, to an officer, direc- 
tor, managing or general agent, or cashier or assistant cashier or to 
any other agent authorized by appointment or by law to receive ser- 
vice. A business corporation may also be served pursuant to section 
three hundred six or three hundred seven of the business corpora- 
tion law. (emphasis added) 


Thus, if Mr. Aronson was, as a matter of fact, still a director of W. Web- 
er, and if he did “receive” service, it would be effective under New York 
law, and, by extension, the Rules of this Court. 


New York Business Corporation Law § 703, Election and term of di- 
rectors, provides: 


(a) At each annual meeting of shareholders, directors shall be 
elected to hold office until the next annual meeting except as autho- 
rized by section 704 (Classification of directors). 


(b) Each director shall hold office until the expiration of the term 
for which he is elected, and until his successor has been elected and 


qualified. 


There is no evidence in the record to indicate the date on which Aron- 
son’s term began, nor its duration. The Certificate of Incorporation does 
not specify a term. There is evidence in the record that Aronson was a 
director as of May 19, 1998. There is no evidence to show a termination 
or resignation date. In the absence of such evidence, the New York 
courts have tended to conclude that a director “continued to function as 
a director of the corporation with all the rights and obligations concom- 
itant with that position.” Matter of Brenner v. Hart Systems, Inc., 114 
A.D.2d 363, 365, 493 N.Y.S.2d 881, 883 (2d Dept. 1985).! 


ANALYSIS 


While no witness says Pierson or the process server actually handed 
the papers to Aronson, there is a consensus that Aronson was told “* * * 
there was someone there to serve W. Weber with papers.” In this context, 
it appears that the “questioned process” was brought “within the pur- 
view of” Mr. Aronson. 


Since W. Weber has the corporate records within its possession, and 
has declined to provide any document indicating Aronson resigned as a 


1 New York courts have shown some flexibility regarding service on corporations. Where a witness for the respon- 
dent admitted that the summons was actually received by the respondent’s authorized agent within two hours after the 
process server claimed, the court concluded that “the process server acted reasonably and diligently in bringing the 
questioned process within the purview of the person to be served|.|” Castro de Velutini v. Velutini, 144 A.D.2d 302, 
303-304, 534 N.Y.S.2d 377, 378 (1988). Where a process server gave the summons to a receptionist who in turn gave it to 
the person to be served, service was held tobe effective. Conroy v. International Terminal Operating Co., Inc., 87 A.D.2d 


858, 859, 449 N.Y.S.2d 294 (1982); Green v. Morningside Heights Housing Corp., 13 Misc.2d 124, 125, 177 N.Y.S.2d 760, 
761 (1958). 
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corporate director, personal service on the corporate Defendant was ef- 
fectively made under New York CPLR 311(a). Accordingly, this Defen- 
dant’s Motion to Dismiss is denied. 


ORDER 


W. Weber’s Motion to Dismiss having come before the court, and the 
court having reviewed the pleadings and papers on file herein and good 
cause appearing therefor, it is hereby 


ORDERED, ADJUDGED and DECREED that the Motion to Dismiss be, and 
hereby is, denied in its entirety. 


(Slip Op. 01-62) 


DUFERCO STEEL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
BETHLEHEM STEEL Corp & U.S. STEEL Group A UNIT oF USX Corp, 
DEFENDANT-INTERVENORS 


Court No. 99-12-00771 


[Plaintiff's motion for judgment on the agency record is denied.] 


(Dated May 29, 2001) 


White & Case (Walter J. Spak, Vincent Bowen), Washington, D.C., for Plaintiff. 

David W. Ogden, Acting Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice; Velta A. 
Melnbrencis, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, Mildred E. Steward, Attorney, Office of Chief Counsel for 


Import Administration, United States Department of Commerce, of Counsel, for Defen- 
dant. 


Dewey Ballantine (Michael H. Stein, Bradford L. Ward, Rory F Quirk, Navin Joneja), 
Washington, D.C., for Defendant-Intervenors. 


OPINION 


CARMAN, Chief Judge: This action is before the Court on plaintiff Duf- 
erco Steel, Inc.’s (Plaintiff) Rule 56.2 Motion for Judgment on the 
Agency Record. At issue is the United States Department of Com- 
merce’s (Commerce) determination that certain cut-to-length carbon 
steel floor plate imported by Plaintiff falls within the scope of antidump- 
ing duty and countervailing duty orders issued in 1993. The challenged 
ruling was issued following a scope investigation conducted pursuant to 
19 C.ER. §351.225(d). This matter properly falls within the Court’s ju- 
risdiction under 28 U.S.C. §1581(c). 


BACKGROUND 
On June 30, 1992, members of the United States domestic steel indus- 
try (Petitioners) petitioned Commerce and the International Trade 
Commission (ITC) to commence antidumping (AD) and countervailing 
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duty (CVD) investigations of certain flat-rolled carbon steel products, 
including cut-to-length steel plate from Belgium. The petitions defined 
the subject merchandise as, “certain cut-to-length carbon steel plate.” 
The petitions further defined the scope of the proposed investigations 
by reference to descriptions and definitions contained in the Harmo- 
nized Tariff Schedules of the United States (HTSUS). Specifically, the 
petitions made reference to HTSUS, Chapter 72, Note 1(k), which, in 
relevant part, defines “flat-rolled products” as: 


Rolled products of solid rectangular (other than square) cross sec- 
tion * * * Flat-rolled products include those with patterns in relief 
derived directly from rolling (for example, grooves, ribs, checkers, 
tears, buttons, lozenges) * * * provided they do not assume the 
character of articles or products of other [HTSUS] headings. 


In July 1992, Commerce and the ITC initiated investigations of the 
subject merchandise. See Initiation of Antidumping Duty Investigations 
and Postponement of Preliminary Determinations: Certain Hot-Rolled 
Carbon Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat 
Products, Certain Corrosion-Resistant Carbon Steel Flat Products, and 
Certain Cut-to-Length Carbon Steel Plate from Various Countries, 57 
Fed. Reg. 33,488 (July 29, 1992); Initiation of Countervailing Duty In- 
vestigations and Postponement of Preliminary Determinations: Certain 
Steel Products from Austria, Belgium, Brazil, France, Germany, Italy, 
Korea, Mexico, New Zealand, Spain, Sweden, Taiwan, and the United 
Kingdom, 57 Fed. Reg. 32,970 (July 24, 1992) (collectively, Notices of 
Initiation). Based on the petitions, the agencies defined “certain cut-to- 
length carbon steel plate,” and thus the scope of the investigation, as: 


* * * hot-rolled carbon steel universal mill plates (i.e., flat-rolled 
products rolled on four faces or in a closed box pass, of a width ex- 
ceeding 150 millimeters but not exceeding 1,250 millimeters and of 
a thickness of not less than 4 millimeters, not in coils and without 
patterns in relief) of solid rectangular (other than square) cross sec- 
tion, of rectangular shape, neither clad, plated nor coated with met- 
al, whether or not painted, varnished, or coated with plastics or 
other nonmetallic substances; and certain hot-rolled carbon steel 
flat products in straight lengths, of solid rectangular (other than 
square) cross-section, of rectangular shape, hot-rolled, neither clad, 
plated, nor coated with metal, whether or not painted, varnished, or 
coated with plastics or other nonmetallic substances, 4.75 millime- 
ters or more in thickness and of a width which exceeds 150 millime- 
ters and measures at least twice the thickness * * *. 


57 Fed. Reg. at 33,492. 

Additionally, to aid in determining the appropriate foreign like prod- 
uct, Commerce established several “product matching criteria” which 
were sent to potential targets of the AD investigation. The purpose of 
these criteria was to provide potential respondents with a detailed de- 
scription of the types of merchandise that would be subject to investiga- 
tion and to allow interested parties to raise concerns over the inclusion 
or exclusion of certain criteria. One of the criteria described the subject 
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merchandise as “whether checkered or not.” According to Commerce, 
the term “checkered” is generally recognized as referring to a raised pat- 
tern in relief. None of the parties to whom the product matching criteria 
were sent commented negatively on the inclusion of this phrase. 

During the course of its investigation, Commerce received an inquiry 
from a foreign manufacturer seeking to clarify whether its product fell 
within the scope of the agency’s investigation. This manufacturer pro- 
duced steel plate that originally possessed a rectangular cross-section, 
but was later further worked resulting in a product with bevelled edges 
and a distinctly nonrectangular cross-section. In response to this inqui- 
ry, Petitioners formally amended the scope of their petitions to include 
products of the type produced by the foreign manufacturer—i.e., carbon 
steel flat-rolled products which have bevelled edges or other surface or 
edge characteristics which might render their cross-section other than 
rectangular, so long as those modifications do not cause them to assume 
the character of products of other HTSUS item numbers. 

In December 1992 Commerce published its preliminary CVD deter- 
mination, incorporating the scope language contained in the Notices of 
Initiation. See Preliminary Affirmative Countervailing Duty Deter- 
minations and Alignment of Final Countervailing Duty Determinations 
with Final Antidumping Duty Determinations: Certain Steel Products 
from Belgium, 57 Fed. Reg. 57,750, 57,761 (December 7, 1992). At this 
point, Commerce had not ruled upon the foreign manufacturers’ scope 
request. 

On January 5, 1993, after evaluating the foreign manufacturer’s in- 
quiry and Petitioners’ response, Commerce issued a “Decision Memo- 
randum” on whether products of nonrectangular cross-section were 
included in the scope of its investigations. Commerce concluded: 


While petitioners may have cited a tariff schedule definition of flat- 
rolled products which excluded flat products of nonrectangular 
cross-section, petitioners’ own scope definition does not exclude 
such products. Recognizing that heretofore these products have not 
been subject to these investigations, and that we must confront the 
practical issues of how they will be treated within these investiga- 
tions, we nevertheless recommend accepting petitioners’ clarifica- 
tion that flat-rolled products of nonrectangular cross-section are 
covered by these investigations and that the scope of the four 
classes or kinds be modified to reflect this. 


Decision Memorandum, From Roland McDonald to Joseph Spetrini, 
January 25, 1993, reprinted in, Defendant’s Exhibits, Exhibit 7, p. 10. 

Shortly thereafter, in February 1993, Commerce published its prelim- 
inary AD determination. See Notice of Preliminary Determinations of 
Sales at Less Than Fair Value and Postponement of Final Determina- 
tions: Certain Hot-Rolled Carbon Steel Flat Products, Certain Cold- 
Rolled Carbon Steel Flat Products, and Certain Cut-to-Length Carbon 
Steel Plate from Belgium, 58 Fed. Reg. 7,075 (Feb. 4, 1993) (Preliminary 
AD Determination). Commerce again incorporated the scope language 
set forth in the Notices of Initiation. Additionally, Commerce incorpo- 
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rated Appendix I to the Notice of Preliminary Determination of Sales at 
Less than Fair Value: Certain Cold-Rolled Carbon Steel Flat Products 
from Argentina, a separate determination issued the same day. 58 Fed. 
Reg. 7066 (Feb. 4, 1993) (Preliminary Appendix I). This Appendix dis- 
cussed scope issues that had been raised since its investigations were 
initiated. It stated: 


On November 25, 1992, petitioners requested that products of non- 
rectangular cross-section be included in the scope of the investiga- 
tions regarding all four classes or kinds of merchandise. Petitioners 
noted that this was aclarification and not a broadening of the scope. 
After analyzing all information submitted on the record on this is- 
sue, we have included products of nonrectangular cross-section in 
the scope of all four classes or kinds. 


Id. at 7,069. 


Then, on July 9, 1993, Commerce published its final determinations 
in the AD and CVD investigations. See Final Determination of Sales at 
Less than Fair Value: Certain Hot-Rolled Carbon Steel Flat Products, 
Certain Cold-Rolled Carbon Steel Flat Products, and Certain Cut-to- 
Length Carbon Steel Plate from Belgium, 58 Fed. Reg. 37,083, 37,084 
(July 9, 1993) (Final AD Determination); Final Affirmative Countervail- 
ing Duty Determinations: Certain Steel Products from Belgium, 58 Fed. 
Reg. 37273, 37274 (July 9, 1993) (Final CVD Determination). Again, 
Commerce carried over the scope language used throughout the admin- 
istrative proceedings. Commerce also incorporated by reference Appen- 
dix I of the final Argentina antidumping duty determination (Final 
Appendix I). Final Appendix I stated: 


In contrast to the petitions’ explicit exclusion of products of nonrec- 
tangular shape, nowhere do the petitions specifically exclude non- 
rectangular cross-section products from the scope of the 
investigations * * * Consistent with the Department’s practice, the 
written scope description is dispositive. Based on the written de- 
scriptions in the petitions in these investigations, all products clas- 
sified in the HTS items cited in the petitions fall within the written 
scope descriptions unless specifically excluded. Thus, products of 
nonrectangular shape are not in the scope of the investigations, as 
they were explicitly excluded from the petitions. However, absent a 
specific exclusion of any other products from the written descrip- 
tion of the scope, all other products covered ir the HTS items cited 
in the petitions are included within the scope, including products of 
nonrectangular cross section. Products of nonrectangular and rec- 
tangular cross-sections belong to the same clas: or kind. In making 
this determination, we have considered the following factors: (1) 
the physical characteristics of the merchandise; (2) the expecta- 
tions of the ultimate purchasers; (3) the ultimate use of the mer- 
chandise; (4) the channels of trade in which the merchandise 
moves; and (5) the manner in which the merchandise is advertised 
and displayed. 


Notice of Final Determination of Sales at Less than Fair Value: Certain 
Cold-Rolled Carbon Steel Flat Products from Argentina, 58 Fed. Reg. 
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37,062, 37,068 (July 9, 1993). Additionally, Commerce went on to clarify 
its position regarding products of nonrectangular cross-section by stat- 
ing: 


We believe that, having relied on HTSUS item numbers as a distin- 
guishing factor, petitioners intended to limit their clarification to 
flat-rolled products whose nonrectangular cross-sections have been 
imparted onto the steel after the rolling process, i.e., to products 
which have been “worked after rolling’—for example, products 
which have been bevelled or rounded at the edges. Thus, we have 
further clarified that, regarding products of nonrectangular cross- 
section, only those products whose nonrectangular cross-sections 
are achieved subsequent to the rolling process are included within 
the scope of the investigations. 


Id. at 37,069. 

On October 7, 1999, Plaintiff submitted a formal scope application to 
Commerce requesting that hot-rolled floor plate with a nonrectangular 
cross-section imparted during the rolling process be excluded from the 
scope of the AD and CVD orders. In support of its application, Plaintiff 
submitted technical drawings, manufacturing specifications, and de- 
tailed descriptions of the dimensions and design of its imported floor 
plate. Petitioners opposed Plaintiff's scope application, initially claim- 
ing they never intended to exclude nonrectangular cross-sectional steel, 
regardless of the point at which the nonrectangular cross-section was 
achieved. A series of comments were then exchanged by Petitioners and 
Plaintiff, ultimately causing Petitioners to alter their initial claim. 
Rather than argue they always intended to include steel plate with a 
non-rectangular cross-section, Petitioners claimed that the imported 
floor plate actually possessed a rectangular cross-section and, therefore, 
was included in the scope of the original petitions. 

In November, 1999, Commerce issued its final scope ruling, agreeing 
with Petitioners that floor plate possesses a rectangular cross-section 
and finding the floor plate imported by Plaintiff to be within the scope of 
the AD and CVD orders. The ruling indicates Commerce based its find- 
ings on three factors: (1) the Petitioners had defined the subject mer- 
chandise by reference to HTSUS, Chapter 72, Note 1(k), which 
expressly included flat-rolled products with patterns in relief derived di- 
rectly from rolling; (2) the lack of protest to the inclusion of “whether 
checkered or not” in the product matching criteria; and (3) the fact that 
universal mill plates with patterns in relief had been specifically ex- 
cluded from the scope of the orders and that no such exclusions were 
specified for any other form of plate. 

Plaintiff timely filed suit with this Court challenging Commerce’s Fi- 
nal Scope Ruling. 


DISCUSSION 


Commerce has inherent authority to define and clarify the scope of its 
AD and CVD orders. See 19 C.FR. § 351.225(a) (1998). The agency, how- 
ever, may not expand those orders in amanner contrary to their original 
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terms. See Ericsson GE Mobile Communications, Inc. v. United States, 
60 F3d 778, 782 (Fed. Cir. 1995), citing, Smith Corona Corp. v. United 
States, 915 F2d 683, 686 (Fed. Cir. 1990). The issue confronting the 
Court is whether Commerce’s 1999 determination merely clarified the 
relevant orders, or whether Commerce impermissibly expanded those 
orders by finding Plaintiff's imported floor plate to be within their 
scope. Plaintiff argues this issue is resolved by determining whether 
products rolled to a nonrectangular cross-section are within the scope of 
the AD and CVD orders. Plaintiff's argument, however, assumes there is 
no issue as to whether floor plate possesses a nonrectangular cross-sec- 
tion and, thereby, mischaracterizes the question actually before the 
Court. To resolve this issue, the Court must determine whether Com- 
merce’s conclusion that floor plate possesses a “rectangular” cross-sec- 
tion as defined by the AD and CVD orders is “supported by substantial 
evidence and otherwise in accordance with law.” 19 US.C. 
§1516a(b)(1)(B)G) (1994). Substantial evidence is more than a “mere 
scintilla” of evidence. Primary Steel, Inc. v. United States, 834 F. Supp. 
1374, 1380 (Ct. Int’] Trade 1993). It consists of “such relevant evidence 
as areasonable mind might accept as adequate to support a conclusion.” 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Matsushita 
Elec. Indus. Co., Ltd. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). 
Under this standard, the Court will not disturb an agency determina- 
tion if Commerce’s factual determinations are reasonable and sup- 
ported by the record as a whole, even if there is some evidence thz.t 
detracts from the agency’s conclusion. See Heveafil Sdn. Bhd. & Filati 
Lastex Sdn. Bhd. v. United States, 2001 WL 194986, *2 (Ct. Int’] Trade), 
citing, Atlantic Sugar, Ltd. v. United States, 744 F.2d 1556, 1563 (Fed. 
Cir. 1984). Accordingly, “when applying the substantial evidence stan- 
dard, the court may not substitute its judgment for that of the agency 
when the choice is between two fairly conflicting views, even though the 
court would justifiably have made a different choice had the matter been 
before it de novo.” Budd Co. v. United States, 746 F Supp. 1093, 1097 
(Ct. Int’] Trade 1990) (internal quotations and citations omitted). 


I. Parties’ Contentions 


Plaintiff contends two factors unambiguously indicate that its im- 
ported floor plate falls outside the scope of the relevant AD and CVD or- 
ders. First, Plaintiff contends that floor plate possesses a 
nonrectangular cross-section. Plaintiff cites a standard lexicographic 
text that defines a rectangle as “a parallelogram all of whose angles are 
right angles” and defines a parallelogram as “a four-sided plane figure 
with opposite sides parallel.” Webster’s II New College Dictionary, at 927 
and 796 (1995). Plaintiff also cites to Commerce’s final determination, 
which defines a rectangle as a product “whose four cross-sectional cor- 
ners have 90 degree angles.” Although Plaintiffargues Commerce’s def- 
inition is overly broad and fails to include an essential element (parallel 
sides), it contends that even under this definition the subject floor plate 
clearly does not possess a rectangular cross-section. During the inves- 
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tigation, Plaintiff submitted technical drawings and specification 
sheets that illustrated the subject floor plate’s “irregular and hillocky” 
cross-section. This information demonstrated that the floor plate pos- 
sesses only two cross-sectional corners with 90 degrees, and not the four 
corners required by Commerce’s definition. Moreover, Plaintiff sub- 
mitted documentation establishing that the only way to produce an 
irregular or hillocky cross-section is to use patterned rollers that press 
the shape into the plate during the rolling process. Plaintiff argues that 
at no point in the proceedings did Petitioners refute this evidence or did 
Commerce address its assertion that floor plate is the only type of plate 
that can be rolled to a non-rectangular cross-section. Finally, Plaintiff 
argues because Commerce was required to apply “something less than 
the strict mathematical understanding of ‘rectangular’” in order to 
reach its conclusion, Commerce in fact was tacitly admitting that floor 
plate does not possess a rectangular cross-section. Accordingly, Plaintiff 
argues Commerce’s conclusion that floor plate possesses a rectangular 
cross-section is unsupported by substantial evidence. 

Second, Plaintiff contends that because floor plate’s nonrectangular 
cross-section is imparted during the rolling process it is expressly ex- 
cluded from the scope of the AD and CVD orders. Plaintiff cites Com- 
merce’s final AD and CVD determinations which expressly exclude steel 
plate rolled to a nonrectangular cross-section. Plaintiff points out Com- 
merce concluded that, “petitioners intended to limit their clarification 
to flat-rolled products whose nonrectangular cross-sections have been 
imparted into the steel after the rolling process * * *. Thus, we have fur- 
ther clarified that, regarding products of nonrectangular cross-section, 
only those products whose nonrectangular cross-sections are achieved 
subsequent to the rolling process are included within the scope of the 
investigation.” Scope Appendix, at 30,769. From this conclusion, Plain- 
tiff argues Commerce distinguished between products that obtain a 
nonrectangular cross-section during the rolling process and those prod- 
ucts that are originally rolled to a rectangular cross-section but are sub- 
sequently altered through further manufacturing. Plaintiff argues it is 
clear Commerce intended to exclude the former, while explicitly includ- 
ing the latter within the scope of its investigation. 

The United States and Defendant-Intervenors (collectively, Defen- 
dants) counter that floor plate is generally recognized as possessing a 
rectangular cross section and that based upon the history of the inves- 
tigations Commerce’s decision reasonably reflected the intent of the 
parties as set forth in the original petitions and later scope clarification 
requests. Defendants argue these documents clearly establish that only 
certain products were explicitly intended to be excluded from the scope 
of the investigations—i.e., universal mill plates with patterns in relief 
and products of non-rectangular shape. With respect to other forms of 
hot-rolled carbon steel flat-rolled products, neither Petitioners, nor 
Commerce specified any exclusions. The lack of exclusionary language 
is argued to demonstrate the parties’ intent to include plate with a tex- 
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tured surface—i.e., floor plate—within the scope of the entire proceed- 
ing. 

Defendants further argue that once it is determined that floor plate 
was intended to be included in the scope of the original petition, by law it 
must be included in each subsequent stage of the administrative pro- 
ceeding. Thus, Defendants argue that if a product is described in the 
petition and becomes the subject of the investigation, unless specifically 
excluded during the investigation, it must be the subject of the resulting 
AD or CVD order. 


II. Analysis 


In determining whether a particular product is within the scope of an 
AD or CVD order, Commerce must first consider whether the underly- 
ing petitions cover the product. See 19 C.ER. § 351.225(d) & (k)(1) 
(2000); see also, Ekstrom Industries v. United States, 27 F Supp. 2d 217, 
222 (Ct. Int’] Trade 1998) (“19 C.ER. § 351.225(k)(1) requires Com- 
merce to first consider the petition.”) If the petitions are ambiguous, 
Commerce must examine the preliminary and final determinations, 
prior notices of initiation, and any available ITC publications. See 19 
C.ER. § 351.225(d) & (k)(1); see also Koyo Seiko Co. v. United States, 834 
F. Supp. 1401, 1403-04 (Ct. Int’] Trade 1993.) Ifthe scope of the particu- 
lar productis still unclear, Commerce must look to other criteria, includ- 
ing an analysis of the so-called Diversified Products criteria. See 19 
C.FR. § 351.225(k). See also, Diversified Products Corp. v. United 
States, 572 F Supp. 883, 889 (Ct. Int’] Trade 1983). 

Commerce examined the petitions, preliminary determinations, and 
the scope rulings made during the course of the investigations and de- 
termined that floor plate possessed a rectangular cross-section, albeit 
recognizing that the strict mathematical definition of rectangular did 
not apply. Commerce then concluded that the presence of a rectangular 
cross-section unambiguously rendered floor plate subject to the 1993 
AD and CVD orders. As indicated, Commerce based its conclusion on 
three factors: (1) the Petitioners had defined the subject merchandise by 
reference to HTSUS, Chapter 72, Note 1(k), which expressly included 
flat-rolled products with patterns in relief derived directly from rolling; 
(2) the lack of protest to the inclusion of “whether checkered or not” in 
the product matching criteria; and (3) the fact that universal mill plates 
with patterns in relief had been specifically excluded from the scope of 
the orders and that no such exclusions were specified for any other form 
of plate. For the reasons stated below the Court finds two of the three 
factors relied upon by Commerce to be reasonable and, in sum, provide 
substantial evidence supporting its conclusion. 


A. Commerce Reasonably Relied Upon Footnote 5 of the Petitions to 
Determine that Floor Plate was within the Scope of the AD and CVD 
Orders 

At the outset, the Court notes the United States argues that Com- 
merce’s conclusion that floor plate (i.e., plate with patterns raised in re- 
lief) was within the scope of the 1993 AD and CVD orders was legally 
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correct because it reflected the Petitioner’s original intent. The Court is 
chary to give credence to this argument. Although recognizing this 
Court has previously held that Commerce must give ample deference to 
the petitioner’s intent when examining a petition’s description of the 
subject merchandise, see, e.g., Torrington Co. v. United States, 995 F 
Supp. 117, 121 (Ct. Int’] Trade 1998), the better approach is for the 
Court to avoid subjective issues of intent and, instead, look to the peti- 
tion’s language to determine whether the class or kind of merchandise 
at issue was expressly included. 

A crucial element of Commerce’s decision that floor plate was within 
the scope of the 1993 AD and CVD orders was the fact that petitioners 
defined “flat-rolled products” with a “rectangular cross-section” in such 
away as to alter the general understanding of what constitutes a rectan- 
gle. Specifically, in footnote 5 Petitioners referenced HTSUS, Chapter 
72, Note 1(k), which expressly included flat-rolled products of rectangu- 
lar cross-section that possess “patterns in relief derived directly from 
rolling.” From this definition, Commerce determined that the opposing 
parallel sides normally associated with rectangularity were not strictly 
necessary, provided the plate possessed four ninety-degree corners. 
Commerce thus concluded there was a general understanding that floor 
plate possessed a rectangular cross-section, notwithstanding the irregu- 
lar and hillocky pattern pressed into its surface. 

Plaintiff argues that such reference was limitec to a footnote in the 
petition, was not expressly adopted by Commerce, and, therefore, was 
never incorporated into the actual scope of the investigation. The Court 
is not persuaded by Plaintiff's argument. As stated, the petitions in this 
case described the subject merchandise as “cut-to-length carbon steel 
plate.” The petitions further define the scope of the subject merchandise 
in footnote 5 by referencing the HTSUS definition for flat-rolled prod- 
ucts. This definition states that “flat-rolled products” include products 
“with patterns in relief derived directly from rolling (for example, 
grooves, ribs, checkers, tears, buttons, [and] lozenges).” Because floor 
plate fits squarely within the definition of a plate with “patterns raised 
in relief,” Commerce concluded that this language unambiguously in- 
corporated the HTSUS definition into the scope of the petition. The 
Court finds Commerce’s conclusion was both reasonable and supported 
by substantial evidence. The language of the petitions unambiguously 
included flat rolled products with “patterns raised in relief derived di- 
rectly from the rolling process,” and thus included floor plate. By law, 
once Commerce determined that the scope of the original petitions in- 
cluded products with patterns raised in relief within the spectrum of 
products possessing a rectangular cross-section, this scope carries over 
to each subsequent stage of the proceedings, absent explicit exclusion- 
ary language. See Royal Business Machines, Inc. v. United States, 507 F. 
Supp. 1007, 1014 (Ct. Int’] Trade 1980) (“Each stage of the statutory 
proceeding maintains the scope passed from the previous stage. Thus, 
the class or kind of merchandise described in the petition, which be- 
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comes the subject of investigation * * * becomes the subject of the pre- 
liminary injury determination * * * and the final determinations”). 

The Court confronted a similar situation in Novosteel, SA v. United 
States, 128 F. Supp. 2d 720 (Ct. Int’] Trade 2001). There, the Court was 
required to determine whether certain types of steel plate were “flat- 
rolled products” within the meaning of the relevant CVD orders. As in 
the present case, Petitioners defined the term “flat-rolled products” by 
reference to the HTSUS definition contained in Chapter 72, Note 1(k). 
The Defendant-Intervenors argued that the HTSUS definition was not 
dispositive to the scope inquiry. The Court acknowledged that HTSUS 
definitions were not dispositive, but went on to state “[ilfthe Petitioners 
choose to define ‘flat-rolled product’ by reference to the HTSUS, the 
Court finds it is a factor to be considered, along with all factors pertinent 
to the issue of the intended scope of the orders.” Id. at 728. Similarly, in 
the present case, the Court cannot ignore the significance of defining 
“flat-rolled products” by reference to the HTSUS. The fact that the foot- 
note was not expressly adopted into the subsequent scope definition is 
irrelevant to whether it can aid in defining the term “flat-rolled prod- 
ucts.” Accordingly, the Court finds Commerce’s reliance on the HTSUS 
definition to be reasonable. 

Plaintiff additionally argues that Commerce’s conclusion conflicts 
with the position it adopted in the bevelled plate scope proceedings. Dur- 
ing that proceeding, interested respondents argued that bevelled plate 
was excluded from the scope by virtue of language in footnote 5 that lim- 
ited flat-rolled steel products to those possessing “a solid rectangular 
(other than square) cross section.” Commerce dismissed the importance 
of the HTSUS definition in footnote 5 and stated that “while petitioners 
may have cited a tariff schedule definition of flat-rolled products which 
excluded flat products of nonrectangular cross-section, petitioners own 
scope definition does not exclude such products.” Plaintiff argues that 
with respect to floor plate, Commerce attempted to justify its contrary 
scope conclusion by reference to a footnote it dismissed in an earlier pro- 
ceeding. Such conduct, Plaintiff argues, “is arbitrary and capricious 
without the semblance of any pretense to fairness.” 

The Court rejects Plaintiff's argument. Plaintiff fails to recognize the 
distinctive nature of the questions involved in both proceedings. In the 
bevelled edge scope proceeding, Commerce was asked to determine 
whether products with a non-rectangular cross-section were within the 
scope of the orders. The issue was not whether bevelled steel possessed a 
rectangular cross-section as defined by the AD and CVD order, but 
whether the petitioners included the entire category of nonrectangular 
cross-sectional products within the scope of its petitions. To resolve this 
issue, Commerce looked to the express language of the petitions and rea- 
sonably concluded that the petitioners established a broader scope than 
that set forth in the footnote 5 definition. 

In contrast, Plaintiff's scope inquiry required Commerce to deter- 
mine whether floor plate possessed a rectangular or non-rectangular 
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cross-section by extrapolating the meaning of rectangular within the 
context of the 1993 AD and CVD orders. Once that determination was 
made, the answer was clear as to whether floor plate was included in the 
scope of the orders. If floor plate possessed a rectangular cross-section it 
was within the scope; if it possessed a non-rectangular cross-section it 
was outside the scope because its cross-section was imparted during the 
rolling process. To resolve the issue, Commerce looked to the one ex- 
press definition contained in the petitions—the HTSUS explanatory 
note cited in footnote 5. Because flat-rolled products were defined as 
possessing a “solid rectangular (other than square) cross-section” and 
including “products with patterns in relief,” Commerce reasonably con- 
cluded that “something less than the strict mathematical understand- 
ing of rectangular” applied to floor plate,! and that floor plate possessed 
a rectangular cross section for purposes of the AD and CVD orders. 


B. Commerce Reasonably Relied Upon the Absence of Negative 
Comments to its Model Match Criteria to Determine that Floor Plate 
was Within the Scope of the AD and CVD Orders 


During the course of an antidumping investigation Commerce, by 
statute, is obligated to determine whether “a class or kind of foreign 
merchandise” is being, or is likely to be, sold in the United States at less 
than its fair value. 19 U.S.C. §1673(1) (1994). To make this determina- 
tion, Commerce compares the value of an allegedly dumped product im- 
ported into the United States with the value of a “foreign like product” 
sold in its country of origin. Commerce has substantial discretion to de- 
termine the methodology it will use to establish the “foreign like prod- 
uct” for a particular investigation. See Koyo Seiko Co. v. United States, 
66 F3d 1204, 1209-10 (Fed. Cir. 1995); NTN Bearing Corp. v. United 
States, 898 F. Supp. 923, 925-26 (Ct. Int’] Trade 1995). In the instant 
case, Commerce created model match criteria that were sent to poten- 
tial respondents soliciting information regarding the inclusion of specif- 
ic types of merchandise in the category of “foreign like products.” 
Commerce made “whether checkered or not” one of its criteria. At no 
point did Commerce receive negative responses from any parties re- 
garding this criterion. 

Plaintiff argues that no significance can attach to the lack of negative 
comments because the model matching criteria were circulated too ear- 
ly in the proceedings for there to have been any legitimate concern over 
scope issues. Plaintiffargues that because of the early stage at which the 
model match criteria were circulated it is unreasonable to conclude that 
recipients would contemplate the importance these criteria would have 
on defining the scope of the eventual antidumping orders. 


1 The Court notes that the inclusion of “products with patterns raised in relief” within the HTSUS definition of 
“flat-rolled products” is consistent with the definition of floor plate set forth in a steel industry treatise. THE MAKING 
AND SHAPING OF STEEL defines floor plate as: 


* * * flat, hot-rolled, finished steel products that come under the plate classification. Floor plates are hot-finished 
in the final pass or passes between one or more pairs of rolls. One roll of each pair has a pattern cut into it so that 
one surface of the plate * * * is forced into the depressions on the pattern roll to form a raised figure at regular 
intervals on the surface of the plate. (9th ed. at 727). 
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Contrary to Plaintiff's argument, the Court concludes the unreason- 
ableness lies in the belief that model match criteria bear no consequence 
on the scope of an antidumping duty investigation. As Plaintiff is well 
aware, model match criteria are frequently employed to determine the 
“foreign like product” for a particular investigation. The antidumping 
law defines “foreign like product” as the subject merchandise and mer- 
chandise that is identical to or comparable with the subject merchan- 
dise. 19 U.S.C. §1677(16)(A)-(C) (1994). The law further defines 
“subject merchandise” as “the class or kind of merchandise that is with- 
in the scope” of an antidumping investigation, review, suspension agree- 
ment, or order. 19 U.S.C. §1677(25) (1994). Because the “foreign like 
merchandise” for a particular investigation is defined in conjunction 
with the subject merchandise, the two are inextricably linked for pur- 
poses of defining the scope of an antidumping duty order. It is reason- 
able to conclude that the general acceptance of checkered plate within 
the category of “foreign like product” indicates an equivalent accep- 
tance of such plate within the scope of merchandise subject to Com- 
merce’s investigation and ultimately to the AD orders. As such, the 
Court finds Commerce’s reliance on the lack of negative comments to its 
“whether checkered or not” model match criteria provides substantial 
evidence in support of its conclusion that floor plate is a flat-rolled prod- 
uct possessing a rectangular cross-section. 


C. Commerce Unreasonably Relied on Exclusionary Language for 


Universal Mill Plate with Patterns in Relief to Determine that Floor 
Plate was Within the Scope of the AD and CVD Orders 

Commerce relied upon what it perceived as the fact that the scope lan- 

guage specifically excluded universal mill plate with patterns in relief, 


but did not explicitly exclude any other form of plate. The relevant scope 
language states, 


These products include hot-rolled carbon steel universal mill plates 
(i.e., flat-rolled products rolled on four faces * * * and without pat- 
terns in relief) of solid rectangular (other than square) cross-sec- 
tion * ** and certain hot-rolled carbon steel flat products in 
straight lengths, of solid rectangular shape * * * 


Notices of Initiation, 57 Fed. Reg. at 33,492. Defendants argue the ab- 
sence of a specific exclusion for hot-rolled carbon steel flat products in 
straight lengths indicates Commerce’s intent to include such products 
in the scope of the orders. Plaintiff counters by stating that “the word- 
ing in the parenthetical * * * is a definition of universal mill plates” and 
that the “reference to patterns in relief forms part of the definition.” 
Plaintiff is correct. 

Although the doctrine of expressio unius est exclusio alterius? gener- 
ally supports Defendants’ position, the context in which the phrase 
“without patterns in relief” was used precludes its application in the 
present case. Moreover, the history of the investigation as well as the 


2«(T he expression of one thing is the exclusion of another.” BLACK’S LAW DICTIONARY 521 (5th ed. 1979) 
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general understanding of what constitutes “universal mill plate” dem- 
onstrate the faulty nature of Defendants’ argument. In every stage of 
the administrative proceeding, Commerce placed the phrase “without 
patterns in relief” in a parenthetical and following the modifier “i.e..” 
The use of a parenthetical and the abbreviated Latin form of “that is” 
customarily indicate an attempt to clarify or define the preceding term, 
and the Court finds no reason to imply a different use in the present 
case. Additionally, universal mill plate is defined by the HTSUS, Chap- 
ter 72, United States Additional Note 1(b) as, a “flat rolled product(] 
rolled on four faces or in a closed box pass, of a width exceeding 150 mm 
but not exceeding 1,250 mm and of thickness not less than 4 mm, not in 
coils and without patterns in relief.” As indicated earlier in this opinion, 
although a definition contained in the HTSUS notes is not dispositive, 
the fact that Commerce incorporated its explicit language into the scope 
description is persuasive evidence that the agency simply intended to 
define the term in accordance with the HTSUS. See Novosteel, 28 F. 
Supp. 2d at 728. Finally, since 1992 Commerce has published over one 
hundred notices of initiation, determinations or orders that include uni- 
versal mill plate within their scope. In each case, Commerce used lan- 
guage identical to that used in the present case to describe universal mill 
plate. The consistency of language indicates its definitional nature and 
belies the notion that in every case, each petitioner sought to exclude 
universal mill plate with patterns in relief (if such plate actually exists). 
Accordingly, the Court concludes that the contextual use of the phrase 
“without patterns in relief” indicates Commerce’s intent to generally 
define universal mill plate, as opposed to specifically defining the type of 
universal mill plate to be included in the scope of investigation. 

The Court finds Commerce’s reliance upon this language to be unrea- 
sonable and that it provides no support for the agency’s conclusion that 


floor plate was intended to be within the scope of the AD and CVD or- 
ders. 


CONCLUSION 

The Court finds Commerce reasonably relied upon two of the three 
factors cited as support for its conclusion that floor plate is within the 
scope of the 1993 AD and CVD orders. Although the Court finds that 
Commerce unreasonably relied upon the perceived lack of exclusionary 
language in the description of “certain hot-rolled carbon steel flat prod- 
ucts in straight lengths, of solid rectangular shape,” this finding does 
not alter the Court’s conclusion that the agency’s scope determination 
is supported by substantial evidence and otherwise in accordance with 
law. Thus, for the reasons stated above, the Court hereby holds that 
Commerce’s 1999 scope determination is sustained. 
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OPINION 

GOLDBERG, Senior Judge: This matter is before the Court following 
trial de novo. It involves the proper classification of approximately sixty- 
three items typically considered holiday table linens in the textile trade. 
The case requires the Court to interpret the scope of the term “festive 
articles” as it appears in heading 9505 of the Harmonized Tariff Sched- 
ules of the United States (“HTSUS”). Upon review of the evidence pre- 
sented at trial, the Court finds in favor of the plaintiff in part, and in 


favor of the defendant in part. The Court exercises jurisdiction pursuant 
to 28 U.S.C. § 1581(a) (1994). 


BACKGROUND 

Park B Smith, Ltd., (“PBS”) imports hand woven cotton textile mer- 
chandise from India and then resells the merchandise to retailers. The 
merchandise at issue here includes dhurries, placemats, napkins and 
table runners. Generally, these items are advertised and sold only to 
consumers prior to the particular holiday with which they are associat- 
ed. The majority of the items were sold during the Christmas season. 

The merchandise at issue was entered in 1994 and 1995. The United 
States Customs Service (“Customs”) classified the dhurries under sub- 
heading 5702.99.1010, HTSUS (dutiable at 7.7% or 7.6% ad valorem, 
depending on which year the entry was made); the placemats and table- 
runners under subheading 6302.51.40 HTSUS (dutiable at 5.5% or 5.4% 
ad valorem); and the napkins under subheading 6302.51.20 (dutiable at 
5.5% or 5.4% ad valorem) 

PBS claims that all of the merchandise at issue should have been clas- 


sified as festive articles, and thus duty free, under subheading 9505 of 
the HTSUS. 


DISCUSSION 


I. Standard of Review 


Customs’s tariff classification decisions are presumed to be correct, 
and the importer has the burden of proving otherwise. See 28 U.S.C. 
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§ 2639(a)(1)(1994). To determine whether the importer has overcome 
this presumption, the Court must consider whether Customs’s classifi- 
cation is correct. This evaluation is conducted both independently and 
in comparison with the importer’s proposed alternative. See Jarvis 
Clark Co. v. United States, 2 Fed. Cir. (T)70, 75, 733 F.2d 873, 878, reh’g 
denied, 2 Fed. Cir. (T) 97, 739 F2d 628 (1984). 


II. Customs’s Classification 


At trial, Customs argued that the merchandise at issue was properly 
classified under subheadings 5702.99.1010, 6302.51.40, 6302.51.20, 
HTSUS. PBS argued that even if the merchandise was prima facie clas- 
sifiable under the aforementioned subheadings, it was also prima facie 
classifiable under the festive articles provision of the HTSUS B heading 
9505. PBS further claimed that Section XI Note 1(t), HTSUS, excludes 
all articles of chapter 95 from being classified under Section XI. See Mid- 
west of Cannon Falls, Inc. v. United States, 20 CIT 123 (CIT, 1996), aff'd 
in part, rev'd in part, 122 F3d 1423, 1429 (Fed. Cir. 1997). Section XI, 
HTSUS includes chapters 50-63. Thus, PBS argued, the merchandise 
was properly classifiable only under heading 9505. 

Both parties agree that the merchandise was prima facie classifiable 
under subheadings 5702.99.1010, 6302.51.40, and 6302.51.20, HTSUS. 
See Pl.’s Pretrial Mem. of Law, at 6; Def.’s Pretrial Mem. of Law, at 
10-15. Thus, the questions before the Court are whether PBS has over- 
come Customs’s presumption of correctness and proven that the mer- 
chandise is also classifiable under heading 9505, and if so, whether 
Section XI Note 1(t) operates to compel a classification under heading 
9505, HTSUS. 


Ill. Prima Facie Classification as “Festive Article” Under 9505, 
HTSUS. 


At trial, Customs argued that the merchandise at issue was not prima 
facie classifiable as festive articles because the general scope and ex- 
planatory notes of Heading 9505 indicate that “Congress did not intend 
to extend the scope of this provision to include all manner of possibly fes- 
tive articles, i.e., rugs, placemats, napkins, and table runners.” See 
Def.’s Pretrial Mem. of Law, at 17. Further, Customs claimed that the 
Federal Circuit’s opinion in Midwest should be constrained to three-di- 
mensional objects, and thus not apply to any of the two-dimensional ob- 
jects at issue here.! 

PBS, on the other hand, argued that the merchandise was prima facie 
classifiable as festive articles because, as the merchandise in Midwest, 
the merchandise at issue was designed, marketed and used by consum- 
ers in conjunction with festive occasions. See Midwest, 122 F.3d at 1429. 


1 Customs even went as far as to publish and make available to the public an Advanced Level Informed Compliance 
Publication of the U.S. Customs Service entitled “What Every Member of the Trade Community Should Know About: 
CLASSIFICATION OF FESTIVE ARTICLES as a result of the Midwest of Cannon Falls Court Case (November 
1997).” at http://www.customs.ustreas.gov/impoexpo/impoexpo.html. This article, in the Court’s opinion, is an inex- 
cusably irresponsible attempt by Customs to present to the public its two-dimensional/three-dimensional distinction 
theory as the current state of the law after Midwest. The Court reminds Customs that it is the purview of the courts, not 
executive branch agencies, to interpret the law. 
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The meaning of a tariff term is a question of law. Brookside Veneers, 
Ltd. v. United States, 6 Fed. Cir. (T) 121, 124, 847 F2d 786, 788, cert. de- 
nied, 488 U.S. 943 (1988). Courts interpret the tariff acts in order to 
carry out legislative intent. Nippon Kogaku (USA), Inc. v. United States, 
69 CCPA 89, 92, 673 F2d 380 (1982). The first source for determining 
legislative intent is the statutory language. United States v. Esso Stan- 
dard Oil Co., 42 CCPA 144, 155 (1955). In ascertaining the plain mean- 
ing of a particular statutory term, the Court presumes that Congress 
frames tariff acts using the language of commerce. Nylos Trading Co. v. 
United States, 37 CCPA 71, 73 (1949). The Court also presumes that the 
commercial meaning of a tariff term coincides with its common mean- 
ing, in the absence of evidence to the contrary. United States v. C.J. Tow- 
er & Sons, 48 CCPA 87, 89 (1961). The Court may rely on its own 
understanding to determine the common meaning of a tariff term. See 
Brookside Veneers, 6 Fed. Cir. (T) at 125, 847 F2d at 789. 

Here, the Court relies on all of these factors, as well as the Federal Cir- 
cuit’s direct guidance. See Midwest, 122 F3d at 1429. As a threshold 
matter, Customs’s attempt to limit the Federal Circuit’s holding in Mid- 
west to only three dimensional object is without merit. Nothing in the 
Federal Circuit’s opinion even hints that such a distinction is war- 
ranted. See id. at 1423-29. Rather, in Midwest the Federal Circuit sets 
out two requirements for festive articles classification: (1) such articles 
must be “closely associated” with a festive occasion and (2) such articles 


must be displayed and used by the consumer only during the festive oc- 
casion. See Midwest, 122 F.3d at 1429. The Federal Circuit did not define 
“closely associated.” See id. The Court, however, considers the meaning 
of the term to be self evident. See Brookside Veneers, 6 Fed. Cir.(T) 125, 
847 F.2d at 789. If the physical appearance of an article is so intrinsically 
linked to a festive occasion that its use during other time periods would 
be aberrant, it is “closely associated” to the festive occasion. See id. 


A. Merchandise Incorporating Festive Symbols and Color Schemes. 


PBS’s attempt to establish that the merchandise at issue is prima fa- 
cie classifiable as festive articles is successful in part. The merchandise 
at issue which incorporates festive symbols and color schemes? is “close- 
ly associated” with a festive occasion and, as the evidence adduced at 
trial indicated, the merchandise is likely to be “displayed and used by 
the consumer only during” a festive occasion. See Midwest, 122 F.3d at 
1429. Thus, such articles are “festive articles” and prima facie classifi- 
able under heading 9505. 


“The design styles which incorporate festive symbols or color schemes include: At Home, Autumn Day, Autumn 
Decor, Autumn Welcome, Bats & Ghosts, Bunnies & Tulips, Bunny Hop, Candles & Bells, Celebration, Christmas Cot 
tage, Christmas Deer, Christmas Garden, Christmas Garland, Christmas Highland, Christmas Holly, Christmas Orna- 
ments, Christmas Pines, Christmas Presents, Christmas Sampler, Christmas Santa, Christmas Trees, Christmas Vil- 
lage, Christmas Wreath, Cornucopia, Country Quilt, Decorated Eggs, Duck Parade, Eagles Galore, Easter Basket & 
Eggs, Easter Bouquet, Easter Tulips, Fall Gathering, Gingham Hearts, Harvest Decor, Harvest Rows, Holiday Blos- 
som/Holly Blossom, Holiday Town, Holly Border, Holly Leaves, Houses & Hearts, Jingle Bells, October Day, Poinsettia, 
Poinsettia Plaid, Pumpkins Galore, Rabbit Run, Ringing Bells, Rocking Horse, Santa’s Plaid, Seasons Trimmings, 
Sensation, Star Light, Stardom, Stars & Stripes, Tartan, Trumpets & Hearts, Tulip Garden, Turkey Day, and White 
Christmas. See Pl.’s. Exh. 40. 
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The Court finds it illustrative to review a representative sampling of 
the design styles which incorporate festive symbols and color schemes. 
For example, the design style Autumn Welcome is closely associated 
with the festive occasion of Halloween. Autumn Welcome’s design incor- 
porates colors associated with the Fall season (browns and oranges), 
jack-o-lantern pumpkins and images of ghosts. Because the colors and 
symbols are intrinsically linked to the celebration of Halloween the 
Court finds that Autumn Welcome would likely only be used by a con- 
sumer in relation to the festive occasion of Halloween. 

The design style Cornucopia also bears mention. Cornucopia’s design 
incorporates colors associated with the Fall season (browns and 
oranges), five images of cornucopias overflowing with fruits and gourds 
interspersed with deciduous tree branches bearing leaves. This design 
style is closely associated with the festive occasion of the Fall or harvest 
season. Cornucopia’s colors are associated with the Fall season and the 
cornucopia itself is a symbol strongly affiliated with harvest and abun- 
dance. Because of this association, this design style would likely only be 
used by a consumer during the Fall or harvest season. 

Still other merchandise at issue incorporate no symbols, but incorpo- 
rate color combinations and patterns associated with a festive occasion. 
For example, Christmas Highland is a red and green plaid. The Court 
finds that Christmas Highland is prima facie classifiable as a festive ar- 
ticle because the design and the colors are so closely associated with the 
festive occasion of Christmas that the design would likely not be used by 
a consumer during any other time of the year. See Midwest, 122 F.3d at 
1429. The color combination of red and green is so often and closely 
linked to Christmas in American culture that the Court considers the 
color combination to be “closely associated” to the festive occasion of 
Christmas. 

At trial, merchandise incorporating festive symbols, color schemes 
and patterns was also shown to have been designed, marketed and sold 
for use during festive occasions and was in fact displayed and used by 
consumers only during festive occasions. Specifically, PBS offered testi- 
mony from its president, from a member of its design department, from 
a PBS employee with extensive retail experience, and from a consumer 
of representative samples of the articles at issue. The Court finds this 
testimony to be both credible and persuasive on the issue of whether the 
merchandise bearing festive symbols, color schemes and patterns was 
designed, marketed and sold for use during festive occasions and was 
displayed and used by consumers only during festive occasions. See Mid- 
west, 122 F.3d at 1429. 


B. Articles Incorporating Single Color Schemes. 


There are, however, three design styles that the Court finds are not 
prima facie classifiable as festive articles: Savannah, Serendipity, and 
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Squaredance.? Savannah and Serendipity are solid color design styles.* 
Although both Savannah and Serendipity may have been designed and 
marketed by PBS to be used during the Christmas holiday, the designs 
are not closely associated with Christmas. To the contrary, the Court 
finds that a solid color design is likely to be used by a consumer at any 
time of the year and thus cannot be classified as a festive article under 
the HTSUS. Likewise, Squaredance, a green, red and blue plaid, is not 
closely associated with a festive occasion. As stated infra, the colors 
green and red in combination are closely associated with the festive oc- 
casion of Christmas. Here, however, the addition of blue to the green and 
red plaid design prevents the design style from being closely associated 
with Christmas. The color blue has no independent association with 
Christmas and its combination with the colors red and green also has no 
significance. Therefore, the Court holds that merchandise incorporat- 
ing the design style Squaredance cannot be classified as festive articles 
under the HTSUS. 


IV. Operation of Section XI Note 1(t), HTSUS. 

The Court has held that Customs’s classification of the merchandise 
at issue was prima facie correct and that PBS’s proposed classification 
as to some of the merchandise at issue is also prima facie correct. Thus, 
there is a conflict as to the correct classification of that merchandise. In 
acircumstance such as this, the Court normally must decide which clas- 
sification provides the most specific description. See General Rules of 


Interpretation (GRI)3(a), HTSUS. Here, however, a section note ren- 
ders such an analysis unnecessary. 

At trial, Customs argued that even if the merchandise at issue was pri- 
ma facie classifiable as festive articles it was properly classified by Cus- 
toms. First, Customs claimed that Section XI, Note 1(t) did not operate 
to prohibit Customs’s classifications because Note 1(t) contained a list 
of exemplars that should be interpreted to be exclusive. Thus, Customs 
argued, because dhurries, placemats, napkins, and table runners do not 
appear in the parenthetical to Note 1(t), these types of articles are ex- 
cluded from the operation of Note 1(t). Customs then argued, again as- 
suming a prima facie festive article classification, that the merchandise 
at issue was properly classified because the provisions chosen by Cus- 
toms more specifically identified the merchandise. 

PBS argued that Section XI, Note 1(t) operates to exclude all articles 
classifiable under Chapter 95, HTSUS, from classification under any 
chapter in Section XI. Section XI, contains Chapter 57 and Chapter 63, 
the two sections under which all the merchandise at issue was classified 
by Customs. 

The Court finds that Note 1(t) of Section XI excludes all of the mer- 
chandise that is prima facie classifiable as festive articles under heading 


3In addition, PBS initially sought judgment in regard to merchandise incorporating the design style Harvest Time 
PBS, however, failed to supply any evidence of Harvest Time. Therefore, the Court will not consider Customs’s classifi- 
cation of any merchandise at issue bearing the design style Harvest Time and Customs’s classification of such items 
will be affirmed. 


4 Savannah and Serendipity were designed to be produced as either solid red or solid green. 
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9505 from classification as carpets and other textile floor coverings un- 
der chapter 57, HSTUS, or as other made up textile articles; needlecraft 
sets; worn clothing and worn textile articles; rags under chapter 63, 
HSTUS. Thus, for the merchandise at issue that the Court found to be 
prima facie classifiable as festive articles, Customs’s classification of 
these articles under chapter 57 and 63 was in error. 

GRI 1, HTSUS, provides that classification shall be determined “ac- 
cording to the terms of the headings and any relative section or chapter 
notes. * * *” Section XI of Note 1(t) of Section XI is quite clear: “1. This 
section does not cover: (t)Articles of chapter 95 (for example, toys, 
games, sports requisites and nets).” Customs’s assertion that the list of 
exemplars is exclusive is without merit. Theclear meaning of this note is 
to exclude all articles classifiable under chapter 95 from classification 
anywhere in Section XI. The parenthetical examples are just that B ex- 
amples.® 


CONCLUSION 
Therefore, although Customs’s classification of all the merchandise 
at issue was prima facie correct, Customs erred in its classification of the 
merchandise incorporating festive symbols, color schemes and patterns 


because Section XI Note 1(t) HTSUS compels Customs to classify these 
items as festive articles. 


JUDGMENT 

This case having been heard at trial and submitted for decision, and 
the Court, after due deliberation, having rendered a decision herein; 
now, in conformity with said decision, it is hereby 

ORDERED, ADJUDGED, and DECREED: that the classification of the 
Christmas dhurries, excluding merchandise incorporating design styles 
Harvest Time, Savannah, Serendipity, and Squaredance, by the United 
States Customs Service (“Customs”) under subheading 5702.99.10 of 
the Harmonized Tarrif Schedule of the United States (“HTSUS”) is re- 
versed; and it is further 

ORDERED, ADJUDGED, and DECREED: that Customs shall reliquidate the 
immediately aforementioned subject merchandise under subheading 
A9505.10.50 of the HTSUS, dutiable at the rate of free. Customs shall 
refund all excess duties paid with interest as provided by law. Judgment 
is hereby entered for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the 
Christmas dhurries incorporating design styles Harvest Time, Savan- 
nah, Serendipity, and Squaredance, by Customs under subheading 
5702.99.10 of HTSUS is affirmed. Judgment is hereby entered for de- 
fendant; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the 
Christmas placemats and table runners, excluding merchandise incor- 
porating design styles Harvest Time, Savannah, Serendipity, and 


5 ‘This Court’s determination in regard to the operation of Note 1(t) Section XI parallels the CFAC’s analysis of the 
operation of note 2ij, chapter 69, in Midwest. See 122 F.3d at 1429. 
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Squaredance, by Customs under subheading 6302.51.40 of the HTSUS 
is reversed; and it is further 

ORDERED, ADJUDGED, and DECREED: that Customs shall reliquidate the 
immediately aforementioned subject merchandise under subheading 
A9505.10.50 of the HTSUS, dutiable at the rate of free. Customs shall 
refund all excess duties paid with interest as provided by law. Judgment 
is hereby entered for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the 
Christmas placemats and table runners incorporating design styles 
Harvest Time, Savannah, Serendipity, and Squaredance, by Customs 
under subheading 6302.51.40 of the HTSUS is affirmed. Judgment is 
hereby entered for defendant; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of Christmas 
napkins, excluding merchandise incorporating design styles Harvest 
Time, Savannah, Serendipity, and Squaredance, by Customs under sub- 
heading 6302.51.20 of the HTSUS is reversed; and it is further 

ORDERED, ADJUDGED, and DECREED: that Customs shall reliquidate the 
immediately aforementioned subject merchandise under subheading 
A9505.10.50 of the HTSUS, dutiable at the rate of free. Customs shall 
refund all excess duties paid with interest as provided by law. Judgment 
is hereby entered for plaintiff, and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of Christmas 
napkins incorporating design styles Harvest Time, Savannah, Seren- 
dipity, and Squaredance, by Customs under subheading 6302.51.20 of 
the HTSUS is affirmed. Judgment is hereby entered for defendant; and 
it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of 4th of July, 
Easter and Halloween dhurries, excluding merchandise incorporating 
design styles Harvest Time, Savannah, Serendipity, and Squaredance, 
by Customs under subheading 5702.99.10 of the HTSUS is reversed; 
and it is further 

ORDERED, ADJUDGED, and DECREED: that Customs shall reliquidate the 
immediately aforementioned subject merchandise under subheading 
A9505.90.60 of the HTSUS, dutiable at the rate of free. Customs shall 
refund all excess duties paid with interest as provided by law. Judgment 
is hereby entered for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of 4th of July, 
Easter and Halloween dhurries incorporating design styles Harvest 
Time, Savannah, Serendipity, and Squaredance by Customs under sub- 
heading 5702.99.10 of the HTSUS is affirmed. Judgment is hereby en- 
tered for defendant; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of 4th of July, 
Easter and Halloween placemats and table runners, excluding mer- 
chandise incorporating design styles Harvest Time, Savannah, Seren- 
dipity, and Squaredance, by Customs under subheading 6302.51.40 of 
the HTSUS is reversed; and it is further 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 24, JUNE 13, 2001 


ORDERED, ADJUDGED, and DECREED: that Customs shall reliquidate the 
immediately aforementioned subject merchandise under subheading 
A9505.90.60 of the HTSUS, dutiable at the rate of free. Customs shall 
refund all excess duties paid with interest as provided by law. Judgment 
is hereby entered for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of 4th of July, 
Easter and Halloween placemats and table runners incorporating de- 
sign styles Harvest Time, Savannah, Serendipity, and Squaredance by 
Customs under subheading 6302.51.40 of the HTSUS is affirmed; and it 
is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the 4th of 
July, Easter and Halloween napkins, excluding merchandise incorpo- 
rating design styles Harvest Time, Savannah, Serendipity, and Square- 
dance, by Customs under subheading 6302.51.20 of the HTSUS is 
reversed; and it is further 

ORDERED, ADJUDGED, and DECREED: that Customs shall reliquidate the 
immediately aforementioned subject merchandise under subheading 
A9505.90.60 of the HTSUS, dutiable at the rate of free. Customs shall 
refund all excess duties paid with interest as provided by law. Judgment 
is hereby entered for plaintiff; and it is further 

ORDERED, ADJUDGED, and DECREED: that the classification of the 4th of 
July, Easter and Halloween napkins incorporating design styles Har- 
vest Time, Savannah, Serendipity, and Squaredance by Customs under 


subheading 6302.51.20 of the HTSUS is affirmed. Judgment is hereby 
entered for defendant. 


(Slip Op. 01-64) 
FABIL MANUFACTURING CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 90-06-00268 


[Plaintiff's motion for summary judgment denied and Defendant’s cross-motion for 
summary judgment denied.] 


(Dated May 30, 2001) 


Law offices of Irving A. Mandel (Stephen R. Sosnov) for Plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 
United States Department of Justice (John J. Mahon); Edward N. Mauer, Office of Assis- 
tant Chief Counsel, United States Customs Service, of counsel, for Defendant. 
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OPINION 


MusGRaVE, Judge: This matter is before the Court on cross-motions 
for summary judgment pursuant to CIT Rule 56.! At issue is whether 
Defendant, the United States Customs Service (“Customs”), correctly 
classified certain entries of outerwear under item 6201.93.35.20 of the 
Harmonized Tariff Schedule of the United States (“HTSUS”) as “Men’s 
or boys’ overcoats, carcoats, capes, cloaks, anoraks (including ski-jack- 
ets), windbreakers and similar articles (including padded, sleeveless 
jackets), * * *: Of man-made fibers: Other, Boys’” with a duty at the rate 
of 29.5% ad valorem. Plaintiff, Fabil Manufacturing Corp. (“Fabil”), 
contends that the merchandise was water resistant, and as such it 
should have been classified under item 6201.93.30 or 6202.93.45 
HTSUS, depending on whether it was for men/boys or women/girls, 
with a duty at the rate of 7.6% ad valorem.” For the reasons which follow, 
the Court concludes that there remains a factual issue regarding wheth- 
er the merchandise at issue had a water resistant coating; therefore 
both motions must be denied. 


JURISDICTION AND STANDARD OF REVIEW 


The Court has jurisdiction of this action pursuant to 28 U.S.C. 
§ 1581(a). Summary judgment is appropriate if “the pleadings, deposi- 
tions, answers to interrogatories, and admissions on file, together with 
the affidavits, if any, show that there is no genuine issue as to any mate- 


rial fact and that the moving party is entitled to a judgment as a matter 
of law.” CIT Rule 56(c); Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247 
(1986). Although 28 U.S.C. § 2639(a)(1) extends a presumption of cor- 
rectness to Customs’ classification decisions, this presumption “is irrel- 
evant where there is no factual dispute between the parties.” 
Rollerblade Inc. v. United States, 112 F3d 481, 484 (Fed Cir. 1997) (cit- 
ing Goodman Manufacturing, L.P. v. United States, 69 F.3d 505, 508 
(Fed. Cir. 1995)); accord Universal Electronics, Inc. v. United States, 112 
F.3d 488, 492-93 (Fed. Cir. 1997). 


BACKGROUND 


In support of its motion for summary judgment, Fabil submits a sup- 
plemental affidavit by Bob Hammer, the Vice President of Fabil during 
the relevant time. Mr. Hammer states that his “responsibilities included 
designing, buying, sourcing, selling, advertising and marketing all out- 
erwear garments, including jackets, which were imported by Fabil.” 
Supplemental Aff. of Bob Hammer (“Hammer Aff.”) 1 2. The merchan- 
dise at issue was imported between January1989 and May 1990. The 


1 These are the second motion and cross-motion for summary judgment filed in this action. The first such motions 
were deried because factual issues remained to be decided at trial. Fabil states that the parties agreed to pursue resolu- 
tion of this matter by summary judgment once again “after meetings between the parties, the submission to the Justice 
Department by plaintiff of additional data, and the inability to agree on various facts.” Br. in Supp. of Pl.’s Second Mot. 
for Summ. J. (“Pl.’s Br.”) at 1. 


2 In its consolidated complaint, Fabil alleged that classification was proper under item 6210.40.1010 or 6210.50.20 
HTSUS. See Consolidated Compl. 4 5. Alternatively it claimed classification under item 6201.93.30 or 6202.93.45 
HTSUS. See Consolidated Compl. 1 6. Fabil now states that it “does not intend to pursue hereafter any of the claimed 
provisions set forth in paragraph 5 of its consolidated complaint.” P1.’s Br. at 2. 
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Harmonized Tariff Schedule went into effect in January, 1989, and Mr. 
Hammer was aware that the silicon coating Fabil had used on its mer- 
chandise in prior years would not pass the water resistance test pre- 
scribed by Additional U.S. Note 2 to Chapter 62 of the HTSUS. See id. 4 
6. In light of this, Mr. Hammer states that 


I required that all shipments of [Fabil’s] outerwear for 1989 be 
coated with a chemical which would pass the [water resistance] 
test. Fluoropolymer coatings such as DuPont’s Zepel and several 
others were on the market in the 1980s. When I visited the Lien-1 
Textiles facility [in Taiwan] in 1988 prior to the manufacture of any 
of the fabric used in the entries in these cases, I saw the technical 
information of the Kyoeisha Chemical Co., Ltd. for their fluoropo- 
lymer product. * * * I also saw drums of the fluoropolymer resin 
which were to be used. I insisted that the Light Guard FR-220 be 
used on all product destined for Fabil outerwear to both Mr. Tomy 
Kwok [, who was responsible for the assembly of the merchandise i in 
Hong tong.) and to the people at the Lien-1 plant. 


Id. Nevertheless, Mr. Hammer further explains that: 


By the fall of 1989, I appreciated that the Customs Service was not 
accepting any fluoropolymer coating on any outerwear, * * * at the 
lower duty rate. I found out that the Customs Service would accept 


an acrylic coating because it was visible and would pass the [water 
resistance] test. 


Id.4.7. AtMr. Hammer’s direction, Fabil produced a samplejacket witha 
visible, acrylic coating and sent this jacket to a testing laboratory, where 
the water resistance test was performed. See id. Mr. Hammer states that 
Fabil also sent a fluoropolymer coated jacket to the testing laboratory at 
the same time, and he claims that both jackets passed the water resist- 


ance test. See id. Following the laboratory test, Mr. Hammer explains 
that: 


The laboratory report was returned to me, and it was given to the 
Customs Service in January, 1990 which accepted it for entry of out- 
erwear at the 7.6% rate for visible [acrylic] coatings. Thereafter, I 
no longer had Fabil’s outerwear made with the fluoropolymer coat- 


ing. Any shipments in 1990 with the [fluoropolymer] coating were 
made in 1989. 


3 Additional U.S. Note 2 to Chapter 62 HTSUS provides that: 
For the purposes of subheadings * * * 6201.93.30 * * * 6202.93.45 * * *, the term 


‘water resistant” means that 
garments classifiable in those subheadings must have a water resistance * * * cuch that, under a head pressure of 
600 millimeters, not more than 1.0 gram of water penetrates after two minutes * * *. This water resistance must be 


the result of a rubber or plastics application to the outer shell, lining or inner lining 
4 Although Fabil apparently believed that the fluoropolymer coating would pass the water resistance test, on its 
entry documents it claimed classification under an HTSUS subheading for merchandise that was not water resistant 
See Mem. in Opp’n to P1.’s Second Mot. for Summ. J. and in Supp. of Def.’s Cross-Mot. for Summ. J. (“Def’s Br.”) at 10. 
Fabil states that prior to a series of rulings issued in 1990, Customs did not recognize fluoropolymer coatings as being 
water resistant. See Hammer Aff. 99 7, 9. Fabil contends that if it had attempted to enter its merchandise under the 


subheading for water resistant garments, Customs would have rejected its entry papers and possibly imposed civil pen 
alties. See Pl.’s Resp. to Def.’s Statement Pursuant to Rule 56(i) 1 1-2. 
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Id. The laboratory report was apparently never submitted to Customs 


in conjunction with an entry of fluoropolymer coated merchandise, but 
Mr Hammer states that he is 


certain that the transparent coating finish jacket referred to in the 
laboratory report was coated with the fluoropolymer * * * resin be- 
cause: (a) it passed the [water resistance] test, so it could not have 
been coated with silicone which coating would not pass the [water 
resistance] test; (b) it was not visible, so it could not have been 
coated with the acrylic; (c) I had it taken from shipments for our 
1989 product line which I knew for the reasons set forth above to be 
coated with the specific coating referred to. 


Id. 


DISCUSSION 


The central issue in this action is simply whether the merchandise at 
issue had a fluoropolymer coating which made it water resistant under 
the standard set forth in Additional U.S. Note 2 to Chapter 62 HTSUS. 
Fabil contends that it is entitled to summary judgment based on the affi- 
davit of Bob Hammer, stating that the merchandise in question had a 
fluoropolymer coating, and the laboratory report, allegedly demonstrat- 
ing that this fluoropolymer coating satisfied the requisite water resist- 
ance test. Fabil argues that Customs has no justifiable reason to reject 
the laboratory report, since it previously accepted the report with re- 
gard to the acrylic coated merchandise. See Pl.’s Br. at 4. Fabil also states 
that Customs “possesses no information which would contradict” Mr. 
Hammer’s affidavit. Pl.’s Statement of Material Facts Not in Dispute 9 
4, 

As the moving party, Fabil bears the burden of demonstrating the ab- 
sence of all genuine issues of material fact. See Avia Group Int’l, Inc. v. 
L.A. Gear California, 853 F.2d 1557, 1560 (Fed. Cir. 1988). Although Mr. 
Hammer states that all of Fabil’s 1989 shipments of outerwear were 
coated with the fluoropolymer Light Guard FR-220, see Hammer Aff. 1 
6, Fabil offers no documentation to support this assertion. Further- 
more, there is nothing on the face of the laboratory report indicating 
that one of the jackets had a fluoropolymer coating, nor is there any spe- 
cific description or reference to a style number that could confirm that 
one of the tested jackets was identical or materially similar to the mer- 
chandise at issue. The report only identifies the jackets that were tested 
as “Style No. 6 Visible Coating Finish” and “Style No. 7 Transparent 
Coating Finish”, and Mr. Hammer states that these style number desig- 
nations are “without any meaning to [him].” Hammer Aff. 17. Based on 
this evidence, Fabil’s case is not “so one-sided that [it] must prevail as a 
maiter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). 
There remain factual disputes that must be resolved at trial, and as a 
result, Fabil’s motion for summary judgment is denied. See Phone-Mate, 
Inc. v. United States, 12 CIT 575, 577, 690 F Supp. 1048, 1050 (1988) 
(citing Yamaha Int’l Corp. v. United States, 3 CIT 108, 109 (1982)) (“The 





44 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 24, JUNE 13, 2001 


court may not resolve or try factual issues on a motion for summary 
judgment.”) 

Next, the Court considers Customs’ cross-motion. Customs argues 
that it is entitled to summary judgment because Fabil “has not made a 
showing [sufficient] to establish the existence of elements essential to 
its case, and on points which it bears the burden of proof.” Def.’s Br. at 
15. Customs bases this motion on Celotex Corp. v. Catrett, 477 U.S. 317 
(1986), which held that: 


Rule 56(c) mandates the entry of summary judgment, after ade- 
quate time for discovery and upon motion, against a party who fails 
to make a showing sufficient to establish the existence of an ele- 
ment essential to that party’s case, and on which that party will 
bear the burden of proof at trial. In such a situation, there can be 
“no genuine issue as to any material fact,” since a complete failure 
of proof concerning an essential element of the nonmoving party’s 
case necessarily renders all other facts immaterial. 


Id. at 322-23. Customs also notes that, at trial, its decision is entitled to 
a presumption of correctness pursuant to 28 U.S.C. § 2639(a)(1). 
Although Fabil’s evidence is not sufficient to support an award of 
summary judgment in its favor, neither is it “so weak that [it] does not 
raise a genuine issue of fact.” Def.’s Br. at 14 (quoting Burnette v. Dow 
Chemical Co., 849 F.2d 1269, 1273 (10th Cir. 1988)). Due to his position 
as Vice President of Fabil during the relevant period and his responsibi- 
lities with the company, which included “designing, buying, sourcing, 
* * * and marketing all outerwear garments”, Hammer Aff. 1 2, Bob 
Hammer is competent to testify concerning Fabil’s merchandise and the 
orders the company placed with its Asian suppliers. Although the labo- 
ratory report does not, independently, provide an adequate link between 
the tested jacket and the imported merchandise, Mr. Hammer states 
that these articles had the same coating. See Hammer Aff. 17. Whether 
his testimony is persuasive requires a weighing of evidence, which is not 
proper at this stage in the proceedings. See Anderson v. Liberty Lobby, 
Inc., 477 U.S. 242, 249 (1986) (“[A]t the summary judgment stage the 
judge’s function is not himself to weigh the evidence and determine the 
truth of the matter but to determine whether there is a genuine issue for 
trial.”) Moreover, Fabil mentions the possibility of calling additional 
witnesses from Asia to corroborate Mr. Hammer’s statements. See Pl.’s 
Response Mem. at 4. Thus the Court concludes that there is a material 


issue for trial, and Customs’ cross-motion for summary judgment must 
be denied. 


CONCLUSION 


For the foregoing reasons Fabil’s motion for summary judgment is de- 
nied and Customs’ cross-motion for summary judgment is also denied. 
The parties shall confer and submit, within 30 days of the date of this 
Opinion, a proposed scheduling order setting a date for trial to deter- 
mine whether the merchandise at issue was water resistant pursuant to 
the standard set forth by Additional U.S. Note 2 to Chapter 62 HTSUS. 
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OPINION 


RipGway, Judge: This action challenges a July 1999 agreement be- 
tween the U.S. Department of Commerce (“Commerce”) and three Bra- 
zilian steel exporters (“Brazilian Exporters”),! suspending at the 
eleventh hour the investigation into the alleged dumping in the United 
States of certain steel products from Brazil. See Hot-Rolled Flat-Rolled 
Carbon-Quality Steel Products from Brazil, 64 Fed. Reg. 38,792 (Dep’t 
Commerce 1999) (suspension of antidumping investigation and entry of 
suspension agreement) (Public Administrative Record Document (“PR. 
Doc.”) No. 295) (“Notice of Suspension” or “Agreement”).? That inves- 
tigation was initiated at the behest of, among others, the plaintiff do- 
mestic steel producers here (“Domestic Producers”).? See Certain 
Hot-Rolled Flat-Rolled Carbon-Quality Steel Products From Brazil, Ja- 
pan, and the Russian Federation, 63 Fed. Reg. 56,607 (Dep’t Commerce 
1998) (initiation of antidumping investigations). The Domestic Produc- 
ers contend that the July 1999 Suspension Agreement is the product ofa 


1 The three Brazilian exporters who are parties to the challenged agreement—Usinas Siderurgicas de Minas Gerais 
S/A (“USIMINAS”), Companhia Siderurgica Paulista (“COSIPA”), and Companhia Siderurgica Nacional 
(“CSN”)—were among the respondents in the underlying antidumping investigation, and are Defendant-Intervenors 
in this action 

: Adopting the convention used in the parties’ briefs, citations to the Public Administrative Record are designated 
“PR. Doc. No.” followed by the number of the particular record as indicated under the handwritten “Doc. #” column in 
the administrative record which the Department of Commerce filed with the Court. 

3 Plaintiffs are Bethlehem Steel Corporation; U.S. Steel Group, a unit of USX Corporation; Ispat Inland Inc.; LTV 
Steel Company, Inc.; and National Steel Corporation. Plaintiffs constitute roughly half of the industry overall, and well 
over half of the industry that participated in the underlying investigation. See Antidumping Duty Petition: Certain 


Hot-Rolled, Carbon Steel Flat Products from Brazil (Sept. 30, 1998) (Non-Public Administrative Record Document 
No. 1) 
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high stakes “bait and switch” maneuver (Tr. at 26),* and that the Agree- 
ment is unlawful. 

As the Domestic Producers have observed, a suspension agreement is 
essentially a unique form of settlement agreement: a settlement agree- 
ment to which the complainant—thatis, the domestic industry—is not a 
signatory. Tr. at 4; see also 125 Cong. Rec. 20,168 (1979).° While Con- 
gress has authorized Commerce to enter into suspension agreements, 
Congress has emphasized the limited circumstances in which such 
agreements are appropriate, and has established rigorous procedural 
safeguards to ensure that they are not abused to the detriment of domes- 
tic interests.® 

The law on suspension agreements requires, among other things, that 
Commerce afford the domestic industry the opportunity to review and 
comment on any proposed agreement. 19 U.S.C. § 1673c(e)(1994). But 
the Domestic Producers note that the Proposed Agreement that Com- 
merce proffered for review and comment in this case was materiaily dif- 
ferent from the final Suspension Agreement that Commerce executed. 
See Proposed Agreement Suspending the Antidumping Investigation 
on Hot-Rolled Flat-Rolled Carbon-Quality Steel from Brazil (June 6, 
1999) (PR. Doc. No. 267) (“Proposed Agreement”). 

The Domestic Producers argue that Commerce’s “bait and switch” of 
agreements failed to satisfy its notice, comment and consultation ob- 
ligations under the applicable law. The Domesti:. Producers further as- 
sert that, under the facts of this case, Commerce cannot make the 
substantive determinations required to justify the Suspension Agree- 
ment. 

Pending before the Court is Plaintiffs’ Motion for Judgment on the 
Agency Record (filed under USCIT Rule 56.2), in which the Domestic 
Producers request that the Court declare the Suspension Agreement 
null and void, and instruct Commerce to enter an antidumping duty or- 
der on the subject merchandise. Plaintiffs’ motion is opposed by Defen- 
dant, the United States (“the Government”), as well as the Brazilian 
Exporters, who argue that Commerce’s determination to suspend the 
antidumping investigation should be sustained in all respects.® 

Plaintiff's motion is granted in part. For the reasons discussed below, 
this case is remanded to the Department of Commerce to enable it to 


4 Transcript of oral argument on Plaintiffs’ Motion for Judgment on the Agency Record (cited as “Tr. at__”). 


5ina colloquy immediately preceding the Senate vote on the Trade Agreements Act of 1979, Senator Heinz ob- 
served: “When the committee discussed this concept {of suspension agreements] there was some suggestion that it was 
analogous to settling a case out of court * * * In fact there is a major difference. In a suit any settlement is between 
plaintiff and defendant. In this bill any settlement is effectively between defendant and judge, a very different relation- 
ship, especially when the judge is not always neutral.” 125 Cong. Rec. 20,168 (1979). 

6 See section LA, infra. 


7 Specifically, the Domestic Producers contend that the Agreement does not comply with the 15% limitation on 
dumping required of subsection (c) agreements; that effective monitoring of the Agreement is not practicable; that 
there are no “extraordinary circumstances” in this case (i.e., that the Agreement was not more beneficial to the domes- 
tic industry than continuation of the investigation, and that the investigation was not complex); that the Agreement is 
not in the public interest; and that the Agreement does not prevent the suppression or undercutting of domestic prices. 

8Two companion cases are also pending before the Court—Court No. 99-08-00525, in which the Domestic Produc- 


ers challenge the suspension agreement in a parallel countervailing duty investigation; and Court No. 99-08-00528, in 
which the Brazilian Exporters challenge Commerce’s final affirmative countervailing duty determination. 





U.S. COURT OF INTERNATIONAL TRADE 47 


comply with the notice, comment and consultation requirements of the 
statute (19 U.S.C. § 1673c(e)), to enable it to articulate a legal standard 
for making its public interest determination or otherwise explain the 
connection between the facts found and the choice made pursuant to the 
statute (19 U.S.C. § 1673c(d)(1)), and—if appropriate (i.e., in the case of 
a subsection (c) agreement, which requires a finding by Commerce that 
the investigation is “complex”)—to enable it to interpret the phrase 
“large number” of transactions or adjustments in the context of the “ex- 
traordinary circumstances” requirement of the statute (19 U.S.C. 
§ 1673c(c)(2)(B)(i)). 

I. Background 

A. The Suspension Agreement Statute 

The statutory provisions authorizing suspension agreements in anti- 
dumping duty cases were added to the Tariff Act of 1930 as part of the 
Trade Agreements Act of 1979 (“the Act”), as a means of limiting the 
Government’s discretion to suspend investigations. Although there was 
no specific statutory authorization for doing so, it was the practice of the 
Secretary of the Treasury—prior to the Act—to discontinue antidump- 
ing duty investigations at any time if it was determined that (1) possible 
margins of dumping were minimal relative to export volume, price revi- 
sions had been made to eliminate any likelihood of less than fair value 
(“LTFV”) sales, and there were assurances that there would be no LTFV 
sales in the future; (2) sales to the United States had terminated and 
there were assurances that they would not resume; or (3) there were 
other circumstances making it inappropriate to continue the investiga- 
tion. H. Rep. No. 96-317 at 67; see also S. Rep. No. 96-249 at 67, re- 
printed in 1979 U.S.C.C.A.N. 381 at 453 (1979) (briefly summarizing 
Treasury Department practice at the time). See generally Letter from 
Dewey Ballantine to Clerk of Court of International Trade (March 9, 
2001) at 1 (summarizing use of suspension agreements prior to Trade 
Agreements Act). 

The suspension agreement provisions were adopted to impose “strict 
limits on discontinuing or suspending investigations pursuant to deals 
with foreign governments or producers.” 125 Cong. Rec. 20,163 (1979).9 
The provisions were intended to make “major changes in * * * [the then- 
existing] law and practice concerning the suspension of an investigation 
based on exporter agreements” by, inter alia, replacing certain general, 
subjective criteria then in use (e.g., “minimal” dumping margins) with 
“specific criteria and requirements”; eliminating the Secretary’s “un- 
fettered discretion” to terminate investigations; and “improv[ing] the 


9 Legislative history is particularly instructive where, as here, Congress considered the statute at issue as “fast 
track” legislation. As a general rule, the “plain meaning” doctrine of statutory construction and its corollaries 
constrain resort to extrinsic aids (such as committee reports and remarks during floor debates), on the theory that the 
language of the statute as adopted expresses all that Congress intended to say on the subject (though—even then—a 
widely accepted exception to the doctrine allows recourse to extrinsic aids to confirm or elucidate a statute’s language). 
See 2A Norman J. Singer, Sutherland on Statutes and Statutory Construction §§ 46:03, 48:01 (6th ed. 2000). But that 
logic has little force where “fast track” legislation is concerned. “Fast track” is a procedural device (now known as 
“trade promotion authority”) which shields trade legislation from amendment once the bill has been formally 
introduced in Congress. Because legislators are precluded from amending the language of a “fast track” statute toclari- 
fy and amplify its meaning, its legislative history is entitled to special weight. 
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procedural safeguards * * * by providing increased participation by the 
petitioner.” H. Rep. No. 96-317 at 63, 67. 

With the Trade Agreements Act, Congress expressly authorized Com- 
merce to suspend an antidumping duty investigation in certain circum- 
stances where foreign exporters of the merchandise agree to take 
remedial action. 19 U.S.C. §§ 1673c(b)—(m) (1994). In doing so, Congress 
recognized the potential advantages of suspension agreements, as a 
“means of achieving the remedial purposes of the [antidumping] law in 
as short atime as possible and with a minimum expenditure of resources 
by all parties involved.” H. Rep. No. 96-317 at 63. Accord, S. Rep. No. 
96-249 at 71 (suspension agreements “permit rapid and pragmatic reso- 
lutions of antidumping duty cases”).!° 

But Congress was equally mindful of the potential for abuse of sus- 
pension agreements. To ensure that such agreements are not entered 
into to the disadvantage of a petitioning domestic industry (for foreign 
policy or other political reasons), the statute is replete with stringent re- 
quirements that must be met before an agreement can be concluded. 
Congress emphasized that “the authority to suspend investigations [is 
to] be exercised within the carefully circumscribed limits” set forth in 
the law. H. Rep. 96-317 at 63; see also S. Rep. No. 96-249 at 71 (to ensure 
that suspension agreements are used only in those cases where they 
“serve[ ] the interest of the public and the domestic industry affected,” 
agency authority to suspend investigations is “narrowly circum- 
scribed”); 125 Cong. Rec. 20,168-69 (Senator Heinz’s understanding 
that suspension agreements permitted only “under certain narrowly 
constrained circumstances” confirmed by bill managers Senators Ribic- 
offand Roth). Congress further cautioned that “suspension is an unusu- 
al action which should not become the normal means for disposing of 
[antidumping] cases.” S. Rep. No. 96-249 at 71. 

There are two distinct types of suspension agreements, both of which 
are relevant here—so-called “subsection (b) agreements” and “subsec- 
tion (c) agreements.” Subsection (b) agreements eliminate all sales at 
less than fair value. Under such agreements, exporters must agree ei- 
ther to cease all exports, or to revise their prices to eliminate completely 
LTFV sales. 19 U.S.C. § 1673c(b). In contrast, subsection (c) agreements 
do not completely eliminate dumping; rather, they eliminate only its in- 
jurious effect. 19 U.S.C. § 1673¢c(c). 

Prior to accepting either a subsection (b) or (c) agreement, Commerce 
must find both that “suspension of the investigation is in the public in- 
terest,” and that “effective monitoring of the agreement by the United 
States is practicable.” 19 U.S.C. § 1673c(d). Commerce is also required 


10 See also H. Rep. No. 96-317 at 65 (advantages of suspension agreements under 19 U.S.C. §1673e(c) include “the 
expenses saved because of prompt settlement of a case”); Statements of Administrative Action for Trade Agreements 
Act of 1979, H.R. Doc. No. 96-153, Part II at 420, reprinted in 1979 U.S.C.C.ALN. 665 at 689 (suspension agreements 
under 19 U.S.C. § 1673c(c) have “the value of settling the case quickly * * *”). 

Suspension agreements with non-market economy producers are governed by 19 U.S.C. § 1673e(1) (1994), and 
must (1) be in the public interest, (2) be susceptible to effective monitoring, and (3) prevent suppression or undercut 


ting of price levels. Such an agreement was the subject of U.S. Steel v. United States, __ CIT , 123 F Supp.2d 1365 
(2000). 
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to notify petitioners of, and consult with them concerning, its intention 
to suspend the investigation. In addition, Commerce must provide peti- 
tioners with a copy of the proposed agreement, and accord them an op- 
portunity to comment. 19 U.S.C. § 16738c(e). 

But there are additional requirements for subsection (c) agreements. 
Because such agreements, by definition, may permit exporters to con- 
tinue to engage in a certain amount of dumping, Congress restricted 
subsection (c) agreements to cases involving “extraordinary circum- 
stances”—cases where the suspension of the investigation is more bene- 
ficial to the domestic industry than its continuation, and where the 
investigation is “complex.” See S. Rep. No. 96-249 at 68 (discussing the 
extraordinary circumstances requirement set out in 19 U.S.C. 
§ 1673c(c)(2)). Moreover, subsection (c) agreements must limit the mar- 
gin by which normal value exceeds the export price, and prevent the 
suppression or undercutting of price levels of domestic products by im- 
ports. 19 U.S.C. § 1673(c)(1). 

As Congress intended, Commerce has invoked the suspension agree- 
ment provisions of the trade laws relatively infrequently—at least until 
recently. Notably, prior to the suspension of the investigation at issue 
here, Commerce had accepted only two other subsection (c) agreements 
in antidumping cases. See Potassium Chloride from Canada, 53 Fed. 
Reg. 1393 (Dep’t Commerce 1988) (suspension of antidumping inves- 
tigation and entry of suspension agreement); Fresh Tomatoes from 


Mexico, 61 Fed. Reg. 56618 (Dep’t Commerce 1996) (suspension of anti- 
dumping investigation and entry of agreement). 


B. The Facts of This Case 

On September 30, 1998, the Domestic Producers who are plaintiffs 
here-——among others!*—petitioned Commerce and the International 
Trade Commission (“ITC”), seeking the imposition of antidumping du- 
ties on certain steel products from Brazil. See Letter from Dewey/Scha- 
grin/Skadden to Commerce and ITC, and enclosed Petition (Sept. 30, 
1998) (PR. Doc. No. 1). That same day, the same petitioners filed a paral- 
lel petition, seeking the imposition of countervailing duties on the same 
products. See Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel 
Products from Brazil, 63 Fed. Reg. 56,623 (Dep’t Commerce 1998) (initi- 
ation of countervailing duty investigation) (referring to petition); Cer- 
tain Hot-Rolled Steel Products From Brazil, Japan, and Russia, 63 Fed. 
Reg. 53,926 (ITC 1998) (institution of countervailing duty and anti- 
dumping investigations) (referring to petition). 

Both the antidumping and countervailing duty petitions were accept- 
ed, and the requested investigations were initiated on October 15, 1998. 
See Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products 
From Brazil, Japan, and the Russian Federation, 63 Fed. Reg. 56,607 
(Dep’t Commerce 1998) (initiation of antidumping investigations); Cer- 


12 The original petitioners also included California Steel Industries, Gallatin Steel Company, Geneva Steel, Gulf 
States Steel Inc., IPSCO Steel Inc., Steel Dynamics, Weirton Steel Corporation, the Independent Steelworkers Union, 
and the United Steelworkers of America. 
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tain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products From Bra- 
zil, 63 Fed. Reg. 56,623 (Dep’t Commerce 1998) (initiation of 
countervailing duty investigation). 

One month later, the ITC notified Commerce of its preliminary deter- 
mination, finding in both investigations that “there [was] a reasonable 
indication that an industry in the United States [was] threatened with 
material injury by reason of imports” of the Brazilian steel. See Certain 
Hot-Rolled Steel Products From Brazil, Japan, and Russia, 63 Fed. Reg. 
65,221 (ITC 1998) (preliminary injury determinations in antidumping 
and countervailing duty investigations). 

On February 12, 1999, Commerce made its preliminary determina- 
tion in the antidumping duty investigation, finding that the Brazilian 
steel was being, or was likely to be, sold in the United States at less than 
fair value. See Hot-Rolled Flat-Rolled Carbon-Quality Steel Products 
from Brazil, 64 Fed. Reg. 8,299 (Dep’t Commerce 1999) (PR. Doc. No. 
184). Simultaneously, in the countervailing duty investigation, Com- 
merce made a preliminary determination that countervailable subsidies 
were being provided to the Brazilian Exporters. See Certain Hot-Rolled 
Flat-Rolled Carbon-Quality Steel Products From Brazil, 64 Fed. Reg. 
8,313 (Dep’t Commerce 1999) (preliminary determination of sales at 
LTFV). 

On June 6, 1999, literally one month to the day before the deadline for 
its final determinations, Commerce sent the Domestic Producers 
(among others) initialed proposed agreements to suspend both the anti- 
dumping and countervailing duty investigations, and requested their 
comments by June 28, 1999. The proposed agreement in the antidump- 
ing investigation—the investigation directly at issue in this case—was a 
subsection (b) agreement. See Letters from Commerce to Interested 
Parties (June 6, 1999) (PR. Doc. No. 267) (requesting comments on en- 
closed Proposed Agreement). 

The Domestic Producers filed timely comments, detailing their many 
objections to the proposed suspension agreements. See Letter from 
Dewey/Skadden/Schagrin to Commerce (June 28, 1999) (PR. Doc. No. 
270); Certain Hot-Rolled Flat-Rolled Carbon-Quality Steel Products 
From Brazil, 64 Fed. Reg. 38,797 (Dep’t Commerce 1999) (suspension of 
countervailing duty investigation and entry of suspension agreement) 
(acknowledging petitioners’ comments on proposed suspension agree- 
ment in countervailing duty case). 

Nevertheless, on July 6, 1999, the deadline for its final determina- 
tions in both the antidumping and countervailing duty investigations, 
Commerce entered into final agreements suspending those investiga- 
tions. See Hot-Rolled Flat-Rolled Carbon-Quality Steel Products From 
Brazil, 64 Fed. Reg. 38,792 (Dep’t Commerce 1999) (suspension of anti- 
dumping investigation and entry of suspension agreement); Certain 
Hot-Rolled Flat-Rolled Carbon-Quality Steel Products from Brazil, 64 
Fed. Reg. 38,797 (Dep’t Commerce 1999) (suspension of countervailing 
duty investigation and entry of suspension agreement). 
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The final suspension agreement in the antidumping duty investiga- 
tion was based not on subsection (b), but on subsection (c).!* That final 
agreement thus permits a certain amount of continued dumping—in 
contrast to the proposed agreement, which would have either required 
the complete elimination of dumping, or cut off exports altogether. In 
short, not only were the suspension agreements in general an eleventh 
hour development; there was also a last minute substitution of a differ- 
ent type of suspension agreement in the antidumping duty case. 

Under the terms of the final agreement suspending the antidumping 
duty investigation (the agreement at issue here), the Brazilian Export- 
ers are prohibited from exporting the steel at issue to the United States 
for less than the negotiated Reference Price.!4 Agreement, Part IV, 64 
Fed. Reg. at 38,794. In addition, the Brazilian Exporters agree to limit 
dumping to 15% (as required under 19 U.S.C. § 1673c(c)(1)(B)). Agree- 
ment, Part IV, at id. 

The Agreement obligates the Brazilian Exporters to report certain 
data concerning U.S. sales, and includes a “catch-all” requirement that 
each Brazilian Exporter “supply to [Commerce] 30 days after the end of 
each Quarter all information that [Commerce] determines is necessary 
to ensure that the [Exporter] is in full compliance with the terms of [the] 
Agreement.” Agreement, Part V, 64 Fed. Reg. at 38,794. The Agreement 
also authorizes Commerce to share business propriety information 
obtained from the Brazilian Exporters with the domestic parties to the 
underlying antidumping duty investigation, under appropriate admin- 
istrative protective orders. Agreement, Part VI, 64 Fed. Reg. at 38,794. 

The monitoring provisions of the Agreement provide that Commerce 
is to ensure compliance with the Agreement by reviewing, inter alia, 
“publicly-available data and other official import data, including, as ap- 
propriate, records maintained by the U.S. Customs Service.” Agree- 
ment, Part VII, 64 Fed. Reg. at 38,794. In addition, Commerce is 
authorized to require any Brazilian Exporter to provide documentation 
to confirm that the price received on any sale was not less than the estab- 
lished Reference Price. The Agreement also permits Commerce to ob- 
tain from each Brazilian Exporter a report of each sale of steel subject to 
the Agreement (including each adjustment applicable to each sale). Fi- 
nally, the Brazilian Exporters consent to permit “review and on-site in- 
spection of all information deemed necessary” by Commerce to verify 
the reported information. Agreement, Part VII, 64 Fed. Reg. at 38,794. 


13 In the course of oral argument, counsel for Plaintiffs advised th 
on July 5, 1999 to inquire whether his clients wo 
no record evidence of that conversation or any 
subsection (c) agreement. See section IIIA, infra 


14 For example, the Reference Price varies product-by-product, and was fixed for the fourth quarter of 1999 at 
$327/metric ton for the most basic type of untreated hot-rolled steel (“Category One” steel). Under the Agreement, 
Reference Prices are adjusted on the last day of each quarter. For Category One steel, the Reference Price must be the 
higher of the average U.S. market price for that quarter (less six percent), or $327. The prices for other categories of 
steel are adjusted accordingly. Agreement, Part IV, 64 Fed. Reg. at 38,794. The Agreement precludes the Brazilian Ex- 
porters from exporting to the United States any steel products for which Reference Prices have not been established, 
and sets forth a procedure for including such additional products under the Agreement. Id. 
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The Agreement further provides that Commerce may conduct admin- 
istrative reviews (upon request or at its own initiative), and includes 
certain provisions designed to ensure that the Agreement is not circum- 
vented. Agreement, Parts VIII, IX, 64 Fed. Reg. at 38,794~95. 

In the event of suspected noncompliance or violation of the Agree- 
ment, Commerce is authorized to request that the subject Brazilian Ex- 
porter provide “all information relating to the allegation, including all 
sales information pertaining to covered and non-covered merchandise 
[that the Exporter has] manufactured or sold.” Agreement, Part X, 64 
Fed. Reg. at 38,795. Any party to the underlying antidumping duty in- 
vestigation may then submit comments on that information. Id. If Com- 
merce determines that the Agreement is being or has been violated or no 
longer meets the relevant requirements of the suspension agreement 
statute, the Agreement provides that Commerce “shall take whatever 
action it deems appropriate” under the relevant provision of the suspen- 
sion agreement statute (i.e., 19 U.S.C. § 1673c(i)) and the applicable reg- 
ulations. Agreement, Part XI, 64 Fed. Reg. at 38,795.!5 

Concurrent with its execution of the suspension agreements in the 
parallel antidumping duty and countervailing duty proceedings, Com- 
merce separately circulated three decision memoranda setting forth the 
bases for the determinations supporting its decision to suspend the two 
investigations. See Memoranda from ITA Office of Policy to Ass’t Sec. 
for Import Administration (July 6, 1999) (PR. Doc. Nos. 281, 282, and 
283) (addressing, respectively, the prevention of price suppression and 
undercutting, the existence of extraordinary circumstances, and the 
public interest).!® 

That same day, Commerce also issued final affirmative determina- 
tions in both the antidumping duty investigation and the countervailing 
duty investigation. See Certain Hot-Rolled Flat-Rolled Carbon-Quality 
Steel Products From Brazil, 64 Fed. Reg. 38,756 (Dep’t Commerce 1999) 
(final determination of sales at LTFV); Certain Hot-Rolled Flat-Rolled 
Carbon-Quality Steel Products From Brazil, 64 Fed. Reg. 38,742 (Dep’t 
Commerce 1999) (final affirmative countervailing duty determination). 
Both investigations were continued, notwithstanding the suspension 
agreements, pursuant to the request of petitioners in the underlying 
proceedings. See Letter from Skadden/Dewey/Schagrin to Commerce 
and ITC (July 2, 1999) (PR. Doc. No. 271) at 1. Commerce found the final 
dumping margins for CSN, USIMINAS/COSIPA, and all others to be 
41.27%, 43.40%, and 42.12%, respectively. Similarly, the net subsidy 
rates for CSN, USIMINAS/COSIPA, and all others were determined to 
be 6.35%, 9.67%, and 7.81%, respectively. 


15 Commerce’s regulations provide that, in a case such as this, if Commerce finds that the suspension agreement has 
been violated, it will immediately order suspension of liquidation and issue an antidumping duty order. Commerce 
must then require immediate posting of estimated duty deposits for all future entries and publish a notice of cancella- 
tion of the suspension agreement. See generally 19 CER. § 351.209(b) (2000). 

16 The “Extraordinary Circumstances Memo” and the “Public Interest Memo” were issued in support of both sus- 


pension agreements; in contrast, the “Price Suppression Memo” relates only to the antidumping suspension agree- 
ment. 
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The ITC’s final determinations—issued August 24, 1999—confirmed 
its affirmative preliminary findings on material injury in both the anti- 
dumping duty and countervailing duty cases. See Certain Hot-Rolled 
Steel Products From Brazil and Russia, 64 Fed. Reg. 46,951 (ITC 1999) 
(final injury determinations in antidumping and countervailing duty in- 
vestigations). 


II. JURISDICTION AND STANDARD OF REVIEW 


Jurisdiction in this matter is predicated on 28 U.S.C. § 1581(c) (1994). 
Commerce’s decision to suspend the antidumping duty investigation at 
issue is reviewable pursuant to 19 U.S.C. § 1516a(a)(2)(B)(iv) (1994), 
and must be sustained unless it is “unsupported by substantial evidence 
on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1994). 

“Substantial evidence” is “something less than the weight of the evi- 
dence.” Consolo v. Federal Maritime Comm’n, 383 U.S. 607, 620 (1966). 
Moreover, the possibility of drawing two inconsistent conclusions from 
the same evidence does not mean that substantial evidence is lacking. 
Id. In other words, Commerce’s determination cannot be overturned 
merely because the plaintiff “is able to produce evidence * * * in support 
of its own contentions and in opposition to the evidence supporting the 
agency’s determination.” Torrington Co. v. United States, 14 CIT 507, 
514, 745 F Supp. 718, 723 (1990) (internal quotation omitted), aff'd, 938 
F.2d 1276 (Fed. Cir. 1991). 

Nevertheless, Commerce’s decision must be supported by “such rele- 
vant evidence as a reasonable mind might accept as adequate to support 
a conclusion.” Consolidated Edison v. NLRB, 305 US. 197, 229 (1938); 
accord, Matsushita Elec. Indus. Co. v. United States, 750 F2d 927, 933 
(Fed. Cir. 1984). Its determination must be supported by the record as a 
whole, including whatever fairly detracts from the substantiality of the 
evidence. Tianjin Mach. Imp. & Exp. Corp. v. United States, 16 CIT 
1020, 1023 (1992) (citing Atlantic Sugar, Ltd. v. United States, 744 F2d 
1556, 1561 (Fed. Cir. 1984)). Commerce’s conclusions must be “reached 
by ‘reasoned decisionmaking,’ including an examination of the relevant 
data and a reasoned explanation supported by a stated connection be- 
tween the facts found and the choice made.” Electricity Consumers Re- 
source Council v. Federal Energy Regulatory Comm’n, 747 F:2d 1511, 
1513 (D.C. Cir. 1984), citing Burlington Truck Lines, Inc. v. United 
States, 371 U.S. 156, 168 (1962). 

In determining whether Commerce’s interpretation and application 
of the antidumping statute is “in accordance with law,” “[flirst, always, 
is the question whether Congress has directly spoken to the precise 
question at issue. If the intent of Congress is clear, that is the end of the 
matter; for the court, as well as the agency, must give effect to the unam- 
biguously expressed intent of Congress.” Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, 467 U.S. 837, 842-43 (1984). 

If the statute is silent or ambiguous, the degree of respect accorded an 
agency’s interpretation depends on whether that interpretation is the 
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product of a process that gives it “the force of law”—for example, a for- 
mal adjudication or notice-and-comment rulemaking. See Christensen 
v. Harris County, 1208. Ct. 1655, 1662 (2000). If it is, the court must ac- 
cord Chevron deference, and uphold any reasonable agency interpreta- 
tion. Id.; see also Chevron, 467 U.S. at 842-43. 

In contrast, agency “[i]nterpretations * * * in opinion letters—like in- 
terpretations contained in policy statements, agency manuals, and en- 
forcement guidelines, all of which lack the force of law—do not warrant 
Chevron-style deference.” Christensen, 120S. Ct. at 1662. Agency inter- 
pretations which lack the force of law are “entitled to respect * * * but 
only to the extent that those interpretations have the ‘power to per- 


suade’.” Id. at 1663, citing Skidmore v. Swift & Co., 323 U.S. 134, 140 
(1944). 


III. DIScUSSION 
A. NOTICE, COMMENT AND CONSULTATION 


The Domestic Producers here argue that Commerce failed to comply 
with the notice, comment and consultation requirements of the suspen- 
sion agreement statute because they were denied a meaningful opportu- 
nity to submit comments and information for the record prior to the 
suspension of the antidumping investigation. In essence, the Domestic 
Producers contend that affording them an opportunity to comment ona 
proposed subsection (b) agreement cannot satisfy the notice and com- 
ment obligations as to the subsection (c) agreement that Commerce and 
the Brazilian Exporters executed. Memorandum of Points and Authori- 
ties in Support of Plaintiffs’ Rule 56.2 Motion for Judgment Upon the 
Agency Record (“Plaintiffs’ Memo”) at 24—26. 

The notice, comment and consultation provisions of the statute re- 


quire that, before entering into a suspension agreement, Commerce 
must: 


(1) notify the petitioner of, and consult with the petitioner con- 
cerning, its intention to suspend the investigation * * * not less 
than 30 days before the date on which it suspends the investigation. 

(2) provide a copy of the proposed agreement to the petitioner 
* * * together with an explanation of how the agreement will be car- 
ried out and enforced, and of how the agreement will meet the re- 
— of subsections (b) and (d) or (c) and (d) of [the statute], 
an 

(3) permit all interested parties * * * to submit comments and in- 
formation for the record before the date on which notice of suspen- 
sion of the investigation is published. * * * 


19 U.S.C. § 1673c(e). The legislative history of the statute highlights the 
importance of those provisions, emphasizing that “the requirement 
that the petitioner be consulted will not be met by pro forma commu- 
nications. Complete disclosure and discussion is required.” S. Rep. No. 
96-249 at 71. 

The Government argues that the procedure that Commerce followed 
complied fully with the letter of the law: Commerce provided the peti- 
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tioners below with a copy of the proposed agreement; Commerce af- 
forded the petitioners an opportunity to comment on that proposed 
agreement; and Commerce responded directly to the petitioners’ com- 
ments on the proposed agreement—albeit by executing a subsection (c) 
agreement in place of the subsection (b) agreement that Commerce had 
proposed. Defendant’s Response in Opposition to Plaintiffs’ Motion for 
Judgment Upon the Agency Record (“Defendant’s Memo”) at 55-57. 
See also Defendant-Intervenors’ Memorandum of Points and Authori- 
ties (“Defendant-Intervenors’ Memo”) at 42-44 (asserting that “[t]he 
notice and comment provisions, in short, worked: they caused the De- 
partment to alter the basis of the agreement to accommodate Petition- 
ers’ concerns”). 

The Government maintains that Commerce “is not required to afford 
interested parties an unlimited opportunity to comment on each modifi- 
cation of the agency’s practice or procedure.” Defendant’s Memo at 57, 
citing British Steel, PLC v. United States, 19 CIT 176, 255, 879 F Supp. 
1254, 1317 (1995), aff'd in part, rev’d on other grounds, 174 F.3d 1359 
(Fed. Cir. 1999).!7 True enough. But, in this case, the Domestic Produc- 
ers had no opportunity to comment on several of the most important as- 
pects of the Agreement that Commerce actually executed—a subsection 
(c) agreement. 

As outlined in section I.A above, the requirements for subsection (b) 
agreements differ from those for subsection (c) agreements. In addition 
to the requirements applicable to both (b) and (c) agreements—i.e., the 
requirements that an agreement be in the public interest and able to be 
effectively monitored, a subsection (b) agreement requires only that the 
agreement provide either for the complete cessation of exports of the 
subject merchandise or the total elimination of dumping. 19 U.S.C. 
§ 1673c(b). 

In contrast, because such agreements may permit a limited amount of 
dumping to continue, the requirements for subsection (c) agreements 
are more stringent. Specifically, a subsection (c) agreement requires not 
only the complete elimination of the injurious effects of dumping, the 
prevention of suppression or undercutting of domestic price levels, and 
a 15% dumping limitation, but also the presence of “extraordinary cir- 
cumstances” (which are, in turn, defined as circumstances where the in- 
vestigation is complex and where suspension of the investigation will be 
more beneficial to the domestic industry than its continuation). 19 
US.C. § 1673c(c). Because the proposed agreement offered to the Do- 


17 Citing British Steel and invoking the specter of “an unending cycle of notices, comments, and responses,” the 
Government asserts that “the additional procedure advocated by [the Domestic Producers] (whereby Commerce must 
re-submit agreements for comment whenever re-negotiation occurs) defeats finality.” Defendant’s Memo at 57. But 
the Government greatly overstates the Domestic Producers’ point. See Plaintiffs’ Reply Brief (“Reply Memo”) at 27 
(acknowledging that there is no requirement to consult “on each and every modification to a proposed suspension 
agreement”). In any event, in a case as clear as this one, there is no need to draw the line as to precisely when a renego- 
tiated agreement must be resubmitted for comment. Wherever that line might be, in this case it was crossed. Given the 
significant differences between the requirements for the two types of agreements, the statute requires thet petitioners 
be afforded notice and an opportunity to comment whenever a subsection (c) agreement is substituted for a proposed 


subsection (b) agreement. To hold otherwise would render the notice, comment and consultation requirements an 
empty formality. 
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mestic Producers for comment was a subsection (b) agreement, they had 
no opportunity to comment on those requirements which are unique to 
subsection (c) agreements. 

Indeed, even as to those requirements which are common to both sub- 
section (b) and (c) agreements—i.e., the §1673c(d) conditions (1) that 
suspension of the investigation be in the public interest, and (2) that ef- 
fective monitoring be practicable—a petitioner’s analysis might differ, 
depending on the type of agreement. It is thus impossible to say, even as 
to those factors, that the Domestic Producers here had adequate notice 
and opportunity to comment. 

Similarly, the statute mandates that Commerce explain to petitioners 
how a proposed agreement will meet the requirements of either subsec- 
tions (b) and (d) or subsections (c) and (d), prior to suspending an inves- 
tigation. 19 U.S.C. § 1673c(e). Because the Proposed Agreement here 
was a subsection (b) agreement, the explanation accompanying it ad- 
dressed only the requirements of subsections (b) and (d). See Letters 
from Commerce to Interested Parties (June 6, 1999) (PR. Doc. No. 267) 
(requesting comments on enclosed Proposed Agreement). Commerce 
made no attempt to explain to the Domestic Producers how the Agree- 
ment would meet the requirements of subsection (c) until after it had 
suspended the investigation. See Notice of Suspension, 64 Fed. Reg. at 
38,793 (citing Extraordinary Circumstances Memo and Price Suppres- 
sion Memo). 

Moreover, Commerce’s explanation as to how the Proposed Agree- 
ment would satisfy the requirements of subsection (d) was rendered 
moot when Commerce decided to enter into a fundamentally different 
suspension agreement—the subsection (c) Agreement. Again, Com- 
merce offered its first explanation of the application of subsection (d) to 
that subsection (c) Agreement only after the investigation was sus- 
pended. See Notice of Suspension, 64 Fed. Reg. at 38,793 (citing Price 
Suppression Memo). In short, Commerce defaulted on its obligation to 
explain to the Domestic Producers—in advance—how the Agreement 
meets the applicable requirements of the statute. !® 

In essence, Commerce’s actions in this case “stacked the deck.” Judi- 
cial review is limited to the administrative record; but, here, that record 
was compiled selectively. Commerce effectively deprived the Domestic 
Producers of any opportunity for meaningful comment on any agree- 
ment which remotely resembled the suspension agreement that Com- 


18 As discussed above, the statute imposes on Commerce three notice, comment and consultation requirements. In 
addition to (i) affording petitioners notice of and an opportunity tocomment on a proposed suspension agreement and 
(ii) explaining to petitioners “how the agreement will be carried out and enforced, and * * * how the agreement will 
meet [the applicable requirements of the statute],” Commerce also must (iii) “consult” with petitioners “concerning | ] 
its intention to suspend the investigation.” 19 U.S.C. § 1673c(e). The nature, scope and extent of the required consulta- 


tion is not clear; but, in any event, the Domestic Producers have not separately challenged Commerce’s compliance 
with that requirement here. 





U.S. COURT OF INTERNATIONAL TRADE 57 


merce actually signed!®—and thus limited the very record on which 
Commerce now seeks to stand. 

As aresult of Commerce’s failure to comply with the notice, comment 
and consultation requirements of 19 U.S.C. § 1673c(e), the existing re- 
cord in this matter cannot serve as the basis for a “substantial evidence” 
review of Commerce’s factual findings. Even as to the legal issues pre- 
sented, the considerations of judicial economy and deference to agency 
autonomy and expertise that undergird the related doctrines of exhaus- 
tion and ripeness counsel remand here.”° 

Remand will allow all parties to fully exhaust their administrative 
remedies, and will afford Commerce the opportunity to consider the Do- 
mestic Producers’ comments, find facts, apply its expertise to the re- 
cord, and explain the bases for its action. Remand also will protect 
agency autonomy, and allow Commerce to exercise the discretion 
granted it by Congress. Finally, by affording Commerce an opportunity 
to correct any errors it may have made, remand conceivably may obviate 
entirely the need for further judicial review. See generally 2 K. Davis & 
R. Pierce, Jr., Administrative Law Treatise §§ 15.2 (citing McKart v. 
United States, 395 U.S. 185, 193-95 (1969)), 15.12 (3d ed. 1994). 

Accordingly, for the reasons set forth and discussed above, and more 
fully below, this case must be remanded to allow Commerce to develop a 
complete record in accordance with the mandates of the statute and to 
reconsider its action. 


B. THE 15% DUMPING LIMITATION 


While the suspension agreement statute expressly contemplates that 
subsection (c) agreements may permit some dumping to continue, that 
dumping cannot exceed 15% of the weighted average amount by which 
the home market price (or cost) exceeded the U.S. market price for the 
goods. Specifically, the statute requires that: 


for each entry of each exporter the amount by which the estimated 
normal value exceeds the export price * * * will not exceed 15 per- 
cent of the weighted average amount by which the estimated nor- 
mal value exceeded the export price * * * for all less-than-fair-value 
entries of the exporter examination [sic; examined] during the 
course of the investigation. 


19 The Government and the Brazilian Exporters emphasize various statements on the record, such as Commerce’s 
assertion that it “consulted extensively with domestic producers and unions, explaining what the agreements will do, 
how they will work, and how they will be enforced”—statements which they contend must be presumed to be the truth. 
See generally Defendant-Intervenors’ Memo at 44—45; Tr. at 49-52, 96-97. But reliance on such conclusory assertions 
is misplaced where, as here, they are contravened by the record. 

The record speaks for itself—and, as discussed above, it is essentially barren of any evidence of consultation concern 
ing a subsection (c) agreement. The only record evidence to that effect is a letter from a group of petitioners who did not 
appear in this forum (i.e., the steel companies identified in footnote 21 above), indicating that “this agreement | appar- 
ently the subsection (c) agreement] remedies the problems with the June 6 proposed agreement as addressed in our 
comments filed on June 26th.” See Letter from Schagrin Associates to Commerce (July 6, 1999) (PR. Doc. No. 272). 
Even if some petitioners below had notice of and an opportunity to comment on the subsection (c) agreement at some 
point prior to its execution (as the letter seems to suggest), there is no record evidence to indicate that Commerce ac 
corded the Domestic Producers who are plaintiffs here the same opportunity. See generally Tr. at 86-87, 94. 


20 There is an inherent irony in relying on the doctrine of exhaustion in cases where, as here, the actions of the 
agency itself effectively deprived parties of the opportunity to avail themselves of their administrative remedies. 
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19 U.S.C. § 1673c(c)(1)(B). The Domestic Producers contend that the 
Agreement fails to comply with the 15% limit because—to effectively en- 
force that limitation—Commerce must obtain and verify information 
that permits it to determine normal value, so that normal value can be 
compared to prices in the United States. However, the Agreement says 
nothing about the reporting or systematic collection of Brazilian market 
price and cost data—the components of normal value.”! Plaintiffs’ 
Memo at 9-11; Reply Memo at 7-9, 13-14. 

The Brazilian Exporters contend that the Agreement on its face com- 
plies with the 15% limit, emphasizing that it not only invokes, but in- 
deed mirrors, the exact wording of the statute: 


In order to satisfy the requirements of section 734(c)(1)(B) of the 
Act, each Signatory agrees that, for each entry of Hot-Rolled Steel 
subject to this Agreement, the amount by which the estimated nor- 
mal value exceeds the export price (or the constructed export price) 
will not exceed 15 per cent of the weighted average amount by 
which the estimated normal value exceeded the export price (or the 
constructed export price) for all less-than-fair-value entries of the 
Signatory examined during the investigation. 


Agreement, Part IVE, 64 Fed. Reg. at 38,794. Defendant-Intervenors’ 
Memo at 35. See also Defendant’s Memo at 34. 

Moreover, while the Government concedes that the Agreement does 
not specifically provide for the reporting and collection of Brazilian 
price and cost data, it points to something that it claims is even better: a 
catch-all provision requiring the Brazilian Exporters to provide “all in- 
formation that the Department determines is necessary to ensure that 
[each signatory] is in full compliance.” Defendant’s Memo at 28-32 (cit- 
ing Agreement, Part V.A, 64 Fed. Reg. at 38, 794). 

The Domestic Producers argue that the catch-all reporting provision 
is insufficient to satisfy the statute, because Commerce may never re- 
quire the Brazilian Exporters to provide the necessary information. Re- 
ply Memo at 9-12. And the Domestic Producers take no comfort in their 
ability to enforce the 15% limit by requesting an administrative review, 
which is—they note—cumbersome and expensive. In any event, they as- 
sert, it is the responsibility of Commerce in the first instance to ensure 
compliance with the 15% limit. Reply Memo at 13. For similar reasons, 
they contend that it is not enough that the Brazilian Exporters have 
committed in the Agreement to comply with the 15% limit. According to 
the Domestic Producers, Commerce’s reliance on that commitment 
amounts to an impermissible delegation of the agency’s duty to estab- 
lish compliance with the mandates of the statute. Reply Memo at 12-13. 

The Domestic Producers assert that Commerce does not ordinarily 
leave compliance with pricing requirements unenforced. Plaintiffs’ 
Memo at 11. Indeed, they note, the Proposed Agreement required that 


21 The Domestic Producers note that the only two mandatory reporting requirements in the Agreement instead 
address the collection of data concerning sales in the United States. Plaintiffs’ Memo at 10-11 (citing Agreement, Part 
V, 64 Fed. Reg. at 38,794). 
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the Brazilian Exporters provide detailed home market information to 
permit Commerce to satisfy itself that dumping would be eliminated (as 
required for a subsection (b) agreement). Plaintiffs’ Memo at 11; Pro- 
posed Agreement, Part V. 

The crux of the problem here is that, while the Domestic Producers 
had notice of and an opportunity to comment on the Proposed Agree- 
ment’s provisions for reporting and collection of data to verify the elimi- 
nation of dumping, they had no such notice or opportunity as to the 
provisions for verifying compliance with the 15% dumping limit, be- 
cause that limit applies only to subsection (c) agreements. 

Although the issue of the 15% limit has now been fully briefed before 
the Court, the Court is obligated to decide the case on the basis of the 
administrative record—a record which is presently defective. As dis- 
cussed in section III.A above, the case must be remanded to Commerce 
for further proceedings. On remand, assuming that Commerce issues a 
subsection (c) agreement for comment, the Domestic Producers will 
have the opportunity to make their case Un the 15% limit directly to 
Commerce, and Commerce will have the benefit of the Domestic Pro- 
ducers’ comments on the administrative record in making its findings. 


C. THE PRACTICABILITY OF EFFECTIVE MONITORING 
The statute permits suspension agreements only where “effective 
monitoring of the agreement by the United States is practicable.” 19 
U.S.C. § 1673c(d)(2). The statute’s legislative history underscores the 
importance of effective monitoring provisions: 


The committee intends that no agreement be accepted unless it can 
be effectively monitored by the United States. This will require es- 
tablishment of procedures under which entries of merchandise cov- 
ered by an agreement can be reviewed by the authority and by 
interested parties. Adequate staff and resources must be allocated 
for monitoring to insure that relief under the agreement occurs. 


S. Rep. No. 96-249 at 71 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 457. 

The four relevant monitoring provisions appear in Part VII of the 
Agreement. Under the first, Commerce is to monitor entries covered by 
the agreement utilizing, among other means, official import data and re- 
cords to determine whether there have been imports that are inconsis- 
tent with the agreement. Second, Commerce is authorized to 
require—and the Brazilian Exporters have agreed to provide—con- 
firmation that the price on any sale covered by the Agreement is not less 
than the established reference price. Third, Commerce is authorized to 
require—and the Brazilian Exporters have agreed to provide—informa- 
tion concerning each sale on computer disk, including each adjustment 
applicable to each sale. Finally, the Brazilian Exporters have agreed to 
permit onsite inspection of all information for purposes of verification, 
as Commerce deems necessary. Agreement, Part VII, 64 Fed. Reg. at 
38,794. 

The Domestic Producers mount two attacks on the monitoring provi- 
sions of the Agreement. Their first challenge generally echoes their ar- 
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guments concerning the Agreement’s provisions concerning the 15% 
limitation on dumping, outlined in section ITI.B above. Specifically, the 
Domestic Producers argue that, in the absence of specific provisions re- 
quiring the reporting of Brazilian cost and price data, it is impossible for 
Commerce to monitor compliance with the 15% limit on dumping. 
Plaintiffs’ Memo at 23. The Domestic Producers also criticize Com- 
merce’s failure both to define the term “estimated normal value” in the 
Agreement and to explain how that value should be calculated. Accord- 
ing to the Domestic Producers, the Brazilian Exporters’ “agreement” to 
comply with the 15% limit is meaningless in the absence of such a defini- 
tion. Plaintiffs’ Memo at 23. 

The Government defends the decision not to define “estimated nor- 
mal value” in the Agreement, emphasizing that the statute does not de- 
fine the term either. The Government further contends that, should 
Commerce determine that it needs normal value data, it is entitled to 
obtain that data from the Brazilian Exporters under Part V of the Agree- 
ment (which requires the Brazilian Exporters to provide “all informa- 
tion that the Department determines is necessary” to verify 
compliance). Defendant’s Memo at 28-32, 52-53.22 

The Domestic Producers’ second attack on the monitoring provisions 
of the Agreement targets the provisions for disclosure, comment on and 
verification of domestic sales prices. Dissatisfied with Parts VI and 
VII.B. of the Agreement, which provide that Commerce “may” make in- 
formation available to them, the Domestic Producers assert that “[f]un- 
damental fairness and public interest” instead require that any 
Agreement expressly permit their participation in the monitoring and 
enforcement process. Plaintiffs’ Memo at 24. 

The Government dismisses the Domestic Producers’ argument out of 
hand, pointing to the language of the statute, which requires the practi- 
cability of “effective monitoring of the agreement by the United States.” 
Defendant’s Memo at 53-54 (citing 19 U.S.C. § 1673c(d)(2)) (emphasis 
in the original). Moreover, the Government notes, the Domestic Produc- 
ers are free to enhance their “participation in the enforcement and mon- 
itoring of Brazilian exports” by requesting an administrative review. 
Defendant’s Memo at 54 (quoting Plaintiff's Memo at 24, which actually 
refers to “Brazilian exporters”). 

Although the requirement for practicable, effective monitoring is 
common to both types of suspension agreements, it seems clear that the 
nature of the monitoring required to ensure compliance might vary de- 
pending on whether the agreement provides for the complete cessation 
of exports or the total elimination of dumping (a subsection (b) agree- 
ment) or merely the elimination of its injurious effects (a subsection (c) 
agreement). Thus, affording the Domestic Producers in this case the op- 
portunity to review and comment on the monitoring provisions of the 


22 The Brazilian Exporters assert that, under PPG Industries, Inc. v. United States, the monitoring requirements of 
the statute may be satisfied even in the absence of routine reporting requirements. See Defendant-Intervenors’ Memo 
at 41, citing 11 CIT 344, 358, 662 FSupp. 258, 270 (1987). The Domestic Producers have not responded to that claim. 
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proposed subsection (b) agreement did not obviate the need to give them 
the same opportunity to review and comment on the monitoring provi- 
sions in any subsection (c) agreement that Commerce decided to consid- 
er as an alternative.2° 

It may be that the monitoring provisions in the Agreement at issue 
here—e.g., the parroting of the 15% limit and the “catch all” provision— 
are a product of the timing of Commerce’s decision to substitute a sub- 
section (c) agreement for the proposed subsection (b) agreement, and 
the absence of input from the Domestic Producers. The Domestic Pro- 
ducers point out, for example, that the proposed subsection (b) agree- 
ment required the Brazilian Exporters to provide detailed home market 
information to permit Commerce to verify that dumping would be elimi- 
nated. Plaintiffs’ Memo at 11; Proposed Agreement, Part V. Indeed, as 
the Domestic Producers note, Commerce has routinely included re- 
quirements for the systematic reporting of home market sales and cost 
data in subsection (b) agreements. Reply Memo at 10.24 

Assuming that Commerce on remand does not abandon the concept of 
using a suspension agreement in this case, Commerce will have the op- 
portunity—ifit wishes—to explore the possibility of another suspension 
agreement with different monitoring requirements that may be more 
responsive to the Domestic Producers’ concerns. At a minimum, the Do- 
mestic Producers will have an opportunity to make their case on moni- 


toring requirements directly to Commerce, and Commerce will have to 
confront the Domestic Producers’ comments and build a proper admin- 
istrative record on its interpretation of the monitoring provisions of the 
statute and their application to the facts of this case. 


D. EXTRAORDINARY CIRCUMSTANCES 


Subsection (c) agreements are limited to cases involving “extraordi- 
nary circumstances” —that is, “circumstances in which—(i) suspension 
of an investigation will be more beneficial to the domestic industry than 
continuation of the investigation, and (ii) the investigation is complex.” 
19 U.S.C. § 1673c(c)(1), (c)(2). The Domestic Producers contest both 
parts of Commerce’s determination that extraordinary circumstances 
are present in this case. 


23 This is an easy case because, as discussed passim, subsection (b) and (c) agreements are fundamentally different. 
Accordingly, there is no need here to reach the more difficult question—If Commerce makes significant changes to the 
provisions of a proposed agreement but does not change the type of agreement (i.e., subsection (b) vs. subsection (c) 
agreement), must Commerce afford petitioners the opportunity to comment on the revised proposed agreement? 

246 very subsection (b) agreement entered in an antidumping case since 1986 has required quarterly reports of both 
sales and cost data necessary to determine normal value. See Erasable Programmable Read Only Memory Semiconduc- 
tors From Japan, 51 Fed. Reg. 28,253 (Dep’t Commerce 1986); Dynamic Random Access Memory Semiconductors of 
256 Kilobits and Above From Japan, 51 Fed. Reg. 28,396 (Dep’t Commerce 1986); Gray Portland Cement and Clinker 
From Venezuela, 57 Fed. Reg. 6,706 (Dep’t Commerce 1992); Certain Portable Electric Typewriters From Singapore, 
58 Fed. Reg. 39,786 (Dep’t Commerce 1993); Color Negative Photographic Paper (CNPP) and Chemical Components 
Thereof From the Netherlands, 59 Fed. Reg. 43,539 (Dep’t Commerce 1994); Sodium Azide From Japan, 62 Fed. Reg 
973 (Dep’t Commerce 1997); Certain Cut-to-Length Carbon Steel Plate From South Africa, 62 Fed. Reg. 61,751 (Dep’t 
Commerce 1997); Steel Wire Rod From Venezuela, 63 Fed. Reg. 8,948 (Dep’t Commerce 1998). 
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1. WHETHER THE AGREEMENT Is MorRE BENEFICIAL TO THE DOMESTIC 
INDUSTRY THAN CONTINUATION OF THE INVESTIGATION 

As athreshold matter, the Domestic Producers contend that allowing 
any dumping to continue “means that the Agreement is not more benefi- 
cial” to the domestic industry than would be an antidumping order. 
Plaintiffs’ Memo at 12 (emphasis in the original). But, as both the Gov- 
ernment and the Brazilian Exporters note, that proposition cannot be 
squared with the very existence of subsection (c), which—by defini- 
tion—contemplates suspension agreements that permit a limited 
amount of dumping to continue. Defendant’s Memo at 38-39; Defen- 
dant-Intervenors’ Memo at 13-15. 

Commerce’s determination in this case that suspension is more bene- 
ficial to the domestic industry than continuation of the investigation 
rests on its findings that the Agreement provides greater relief and 
greater certainty than would an antidumping order. Defendant’s Memo 
at 35 (citing Extraordinary Circumstances Memo). In making those 
findings, Commerce relied solely on the analysis set out in its Public In- 
terest Memorandum. See Defendant’s Memo at 35 n. 25 (citing Public 
Interest Memo). 

According to Commerce, the Agreement affords the Domestic Produc- 
ers greater relief than an antidumping duty order because it protects 
them from “future exchange rate-driven surges of Brazilian hot-rolled 
steel.” Defendant’s Memo at 35 (citing Public Interest Memo). But the 
Domestic Producers dispute the fundamental premise of Commerce’s 
analysis. The Domestic Producers maintain that the surges of Brazilian 
steel are attributable not to exchange rate fluctuations, but rather to ex- 
cess production in Brazil and the unavailability of other markets for the 
steel. Tr. at 10, 16. In short, the Domestic Producers charge, Commerce 
purports to have been trying to solve a problem that does not exist. 

Pressed for record evidence that exchange rate fluctuations result in 
surges of Brazilian steel, the Government argues that Commerce prop- 
erly made “logical assumptions and extrapolations” flowing from peti- 
tioners’ comments on the proposed subsection (b) agreement, which 
referred to “the sudden decrease in the value of the real that occurred 
during the first few months of 1999.” Defendant’s Memo at 36 (citing 
Letter from Dewey/Skadden/Schagrin to Commerce) (June 28, 1999) 
(PR. Doc. No. 270) at 10-12 and Matsushita Elec. Indus. Co. v. United 
States, 750 F2d 927, 933 (Fed. Cir. 1984)). 

But, as the Domestic Producers note, the comment on which Com- 
merce relies does not suggest that surges in Brazilian steel result from 
exchange rate fluctuations. Rather, the comment is a complaint about 
the exchange rate mechanism in the proposed subsection (b) agreement, 
advocating greater flexibility in light of exchange rate fluctuations (par- 
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ticularly the sudden devaluation of the Brazilian currency, the real).2° 
Tr. at 94-95. That is indeed a slender reed on which to base “assump- 
tions and extrapolations” concerning the causal relationship (if any) be- 
tween exchange rate fluctuations and dumping. 

“[A]lssumptions and extrapolations” are also the basis for Com- 
merce’s finding that the Agreement provides greater certainty—i.e., “a 
set level of relief that would be unavailable pursuant to an antidumping 
duty order”—and is thus more beneficial to the domestic industry. De- 
fendant’s Memo at 36-37 (citing Public Interest Memo). The Govern- 
ment maintains that, under an antidumping duty order, “the foreign 
signatories would be free to set their prices below the prevailing U.S. 
market price.” Defendant’s Memo at 37. In contrast, under the Agree- 
ment, they have agreed not to sell below reference prices. Defendant’s 
Memo at 37; Agreement, Part IV, 64 Fed. Reg. at 38,794. See also Defen- 
dant-Intervenors’ Memo at 17-20. 

But there is a certain unassailable logic to the Domestic Producers’ 
observation that certainty is not, in and of itself, a virtue—that is, that 
certainty is not always better than uncertainty.2® See Tr. at 14-15. 
Moreover, any suspension agreement will, by definition, provide cer- 
tainty. Thus, if mere certainty suffices to make a suspension agreement 
“more beneficial” to the domestic industry than continuation of an in- 
vestigation, a suspension agreement would be permissible in any anti- 
dumping proceeding. Clearly, that was not the intent of Congress. See S. 
Rep. No. 96-249 at 71 (“suspension is an unusual action which should 
not become the normal means for disposing of cases”). Subsection (c) 
agreements, in particular, are reserved for cases involving “extraordi- 
nary circumstances.” 19 U.S.C. § 1673c(c)(2); S. Rep. No. 96-249 at 71 
(subsection (c) agreements to be accepted only “rarely”). In short, Com- 
merce cannot logically rely on a fact that is true with respect to any in- 
vestigation as a basis for its determination that a particular case 
involves extraordinary circumstances. 

The same criticism can be leveled at Commerce’s finding that the 
Agreement is “more beneficial” because it provides “a set level of relief” 
compared to an antidumping duty order. See Tr. at 14-15 (referring to 
Public Interest Memo). Commerce’s statement simply proves too much. 
It is true as to every antidumping duty order, because duties always are 
assessed retroactively (and thus are not “set”). If a “set level of relief” 
were enough to make a suspension agreement “more beneficial” than 
an order, the “more beneficial” test would be read out of the statute, be- 


25 Specifically, petitioners objected to the use of a fixed exchange rate, rather than “a six-month moving average 
exchange rate—to take account of the lag between the incurrence of production costs and sales.” Letter from Dewey/ 
Skadden/Schagrin to Commerce (June 28, 1999) (PR. Doc. No. 270) at 10-12. By emphasizing the rapidly fluctuating 
real/dollar exchange rate, petitioners were concerned with securing an exchange rate mechanism that would accurate- 
ly reflect the Normal Value in dollars, in the event that Commerce finalized a subsection (b) agreement. Jd. at 11. 

26 The Domestic Producers also argue that any asserted “certainty” is largely illusory, since the Brazilian Exporters 


may terminate the Agreement at any time with only 60 days’ notice. Reply Memo at 17. See Agreement, Part XIII.B, 64 
Fed. Reg. at 38,795. 
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cause it would be met in every antidumping case. Tr. at 14-15.?" As the 
House Committee on Ways and Means emphasized: 


[T]he [“more beneficial” ] provision is not intended to be so general 
as to be meaningless. For example, the expenses saved because of 
prompt settlement of a case or the certainty of prompt relief may 
make settlement more beneficial than continuation of the inves- 
tigation. However, every suspension of an investigation results in 
prompt, certain relief and reduced expenses. The Committee does 
not intend that for this reason every agreement be deemed more bene- 
ficial to domestic industry. 


H.R. Rep. No. 96-317 at 65 (1979) (emphasis supplied). 

Finally, the Domestic Producers condemn as pure post hoc rational- 
ization by counsel the Government’s assertion that, under an anti- 
dumping order, “the foreign signatories would be free to set their prices 
below the prevailing U.S. market price.” The Domestic Producers argue 
that Commerce itself made no such finding, and that there is nothing in 
the administrative record which would support such a finding. Tr. at 
15-16 (referring to Defendant’s Memo at 37). 

In addition to the benefits alleged by Commerce as bases for its “more 
beneficial” determination, the Brazilian Exporters tout certain other 
asserted benefits to the domestic industry (see generally Defendant-In- 
tervenors’ Memo at 20-24), which the Domestic Producers basically dis- 
miss. See generally Reply Memo at 17-18. For example, while the 
Brazilian Exporters emphasize that the Agreement limits the types of 
Brazilian hot-rolled steel products that can be exported to the United 
States to those for which reference prices have been fixed, the Domestic 
Producers contend that Commerce has “already expanded the coverage 
of the Agreement to [include] * * * additional products” and likely will 
continue to do so “quite possibly at reference prices which are well below 
U.S. market levels.” Reply Memo at 17-18 (footnotes omitted). Compare 
Defendant-Intervenors’ Memo at 20-22. The Domestic Producers also 
contend that “there have been several instances in which the Brazilian 
signatories appear to have sold hot-rolled products in the U.S. market at 
prices below the reference prices stipulated in the Agreement.” Reply 
Memo at 18.28 

Whatever the merits of the Brazilian Exporters’ arguments, it is well- 
settled law that “[t]he grounds upon which an administrative order 
must be judged are those upon which the record discloses that its action 
was based.” Securities and Exchange Comm’n v. Chenery Corp., 318 
US. 80, 87 (1943). Commerce’s “more beneficial” determination there- 


fore could not be sustained on the basis of asserted benefits on which it 
did not rely. 


27 Similarly, the Domestic Producers point out that all currency exchange rates fluctuate. As counsel noted, “If the 
extraordinary circumstances requirement is one that can be met only rarely, a justification that applies in every single 
case is not a justification.” Tr. at 21. 


28 The Government objects to the Domestic Producers’ reliance on events that postdate the Agreement, and thus 
are not part of the administrative record underlying Commerce’s decision to suspend the investigation and enter into 
the Agreement. Tr. at 39-41. 
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In any event, as discussed in section III.A above, the existing adminis- 
trative record on the “more beneficial” issue—like the other issues in 
this case—is insufficient to serve as a basis for judicial review. The Do- 
mestic Producers simply had no opportunity to build a record on the 
“more beneficial” requirement. Because the Proposed Agreement was a 
subsection (b) agreement, the “more beneficial” requirement was irrel- 
evant; accordingly, the Domestic Producers did not address it in their 
comments. And they had no notice of the subsection (c) Agreement, and 
thus no opportunity to comment on whether or not it was more benefi- 
cial than continuation of the investigation. 

For the reasons set forth in section ITI.A, this matter is being remand- 
ed to remedy Commerce’s failure to comply with the notice, comment 
and consultation requirements of the suspension agreement statute. All 
parties then will have the opportunity to develop a proper administra- 
tive record.?9 For example, assuming that Commerce issues for com- 
ment a subsection (c) agreement, the Domestic Producers may seek to 
put on the record for Commerce’s consideration any information they 
may have concerning the Brazilian Exporters’ compliance to date with 
the terms of the existing Agreement. Commerce, for its part, will have 
ample opportunity to make a proper factual record, to preclude (or at 
least minimize) the need to rely on “assumptions and extrapolations,” 
and to avoid the risk of being accused of engaging in “post hoc rational- 
ization.” Commerce also may, if it wishes, adopt—or reject—any or all of 
the Brazilian Exporters’ analysis of the existing Agreement’s benefits to 
the domestic industry. Most importantly, Commerce will have the op- 
portunity to detail precisely why its agreement is “more beneficial” to 
the domestic industry than an antidumping order—even though a sub- 
stantial majority of the domestic industry believes that it is not.°° 

In doing so, Commerce should bear in mind the history and intent of 
the “more beneficial” requirement. Subsection (c) agreements are in- 
tended for use only in rare cases such as those where “the value of set- 
tling the case quickly or the certainty of prompt relief the settlement 
provides” outweighs the benefits of continuing the investigation. See, 


29 The Domestic Producers also contend that Commerce’s “extraordinary circumstances” determination imper 
missibly relied upon the interaction of the antidumping and countervailing duty suspension agreements. Plaintiffs 
Memo at 17-18. The Domestic Producers argue that Commerce must judge whether or not the Agreement here at issue 
is “more beneficial” to the domestic industry without regard to the provisions of the suspension agreement in the coun 
tervailing duty case, because the suspension agreement in that case may be modified or terminated independent of the 
Agreement here. Plaintiffs’ Memo at 17-18. See generally Tr. at 12-13, 97-98 

The Government's position on whether, as a legal matter, Commerce is entitled to rely on the CVD suspension agree 
ment in making its “more beneficial” finding on the Agreement here is less than crystal clear—as is its position on 
whether, as a factual matter, Commerce did so in this case. Defendant’s Memo at 42-44; Tr. at 53-57, 101-04. Cf Defen 
dant-Intervenors’ Memo at 22-24. Indeed, the Government conceded in the course of oral argument that it would have 
been preferable, for the sake of clarity, for Commerce to have prepared separate extraordinary circumstances memo- 


randa in the two cases. Tr. at 103. On remand, Commerce will have the opportunity to prepare a separate memorandum 
for this case. 


30 The Government and the Brazilian Exporters emphasize that the Domestic Producers’ opposition to the Agree 
ment is not the unanimous view of the domestic industry. Defendant’s Memo at 38; Defendant-Intervenors’ Memo at 
16-17. As discussed in section III.A above, seven U.S. Steel producers sent a letter to Commerce on July 6, 1999—the 
date that the Agreement was signed—expressing their views that the Agreement meets the 15% limitation on dumping 
and will prevent the suppression or undercutting of domestic price levels. Letter from Schagrin Associates to Com 
merce (July 6, 1999) (RR. Doc. No. 272). However, as the Domestic Producers note, that letter conspicuously stops well 


short of stating that the Agreement is more beneficial than would be an antidumping duty order. Reply Memo at 18-19; 
Tr. at 17-19. 
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e.g., Statements of Administrative Action for Trade Agreements Act of 
1979, H.R. Doc. No. 96-153, Part II at 420 (1979). As the Domestic Pro- 
ducers note: 


A suspension agreement is a tool to be used in lieu of completing an 
investigation, without taking the time and resource-consuming 
burdens of completing an extraordinarily complex investigation. In 
this case, the Department had completed its investigation by the 
time that it signed the Agreement, and issued its final determina- 
tion simultaneously with the Agreement. In fact, the. final deter- 
mination identified, addressed at length, and resolved all issues. 
The Department did not use the suspension agreement in the man- 
ner intended by * * * the Administration * * *, or by the Congress. 


Plaintiffs’ Memo at 13.3! 

Moreover, while it is true that Congress entrusted the “more benefi- 
cial” determination to Commerce,*? and did not expressly accord the do- 
mestic industry a veto power,** any decisionmaker should be chary of 
concluding that a particular course of action is in the best interests of an 
industry that generally opposes it. As Senator Heinz observed during 
floor debate on the suspension agreement statute, “I would find it very 
difficult to believe a judgment that the domestic industry would benefit 
more from a suspension than a completed investigation if that industry 
had expressed its opposition to such an action.” 125 Cong. Rec. 20,168 
(July 23, 1979).*4 


2. WHETHER THE INVESTIGATION WAS COMPLEX 


Even if Commerce properly concluded that the Agreement is more 
beneficial to the domestic industry than continuation of the investiga- 
tion, that would not be enough to constitute the “extraordinary circum- 
stances” required to justify a subsection (c) agreement. Commerce must 
also determine that the investigation is “complex.” 19 U.S.C. 
§ 1673c(c)(2)(A)(ii). The Domestic Producers vigorously dispute that 
determination in this case. 


For purposes of the suspension agreement statute, an investigation is 
deemed “complex” if “(i) there are a large number of transactions to be 
investigated or adjustments to be considered, (ii) the issues raised are 


31 Commerce emphasizes that the ITC had not yet rendered its final determination when the Agreement was exe- 
cuted. Defendant’s Memo at 39-40. But, again, Commerce’s argument proves too much. An affirmative determination 
from the ITC is a prerequisite to the issuance of an antidumping duty order. If the fact that a final ITC determination 
had not yet issued sufficed to make a suspension agreement “more beneficial” to the domestic industry, the “more 
beneficial” requirement would be satisfied in every investigation, and thus every investigation would be a candidate for 
a subsection (c) suspension agreement. 

32 See Defendant’s Memo at 37 and Defendant-Intervenors’ Memo at 12, citing 19 U.S.C. § 1673¢e(c)(1) (“If the 
administering authority determines that extraordinary circumstances are present * * *”). 


33 See generally Tr. 29-30, 58-59, 61-63, 65-66, 84-85, 93-94, 98-99. 


34 Indeed, Commerce’s Chief Counsel for Import Administration conceded that the “more beneficial” requirement 
presented a “serious obstacle” in another case where industry opposition to a subsection (c) agreement was antici- 
pated. See Tr. 30, 93-94, referring to Memorandum from Chief Counsel for Import Administration to Ass’t Sec. for 
Import Administration, re: “Uranium Investigation: Legal Options For Settlement,” Investigation A-461-801 (May 7, 
1992) at 1, 4 (“The legislative history of this [“more beneficial” | provision indicates that Congress arguably intended it 
to require that the domestic industry consent to this type of agreement”). 

Moreover, as discussed in section I.A above, there were only two subsection (c) suspension agreements in antidump- 
ing duty investigations prior to the Agreement in this case—and in both of those cases, Commerce obtained petitioners’ 
consent to the agreements. Tr. at 31 (discussing Potassium Chloride from Canada, 53 Fed. Reg. 1393 (Dep’t Commerce 
1988) and Fresh Tomatoes From Mexico, 61 Fed. Reg. 56,618 (Dep’t Commerce 1996)). 
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novel, or (iii) the number of firms involved is large.” 19 U.S.C. 
§ 1673c(c)(2)(b). Commerce relied on the first two criteria in determin- 
ing that the investigation here at issue was complex. See Extraordinary 
Circumstances Memo. 

All parties agree that the investigation involved numerous transac- 
tions and adjustments. Plaintiffs’ Memo at 15; Defendant’s Memo at 
40-41; Defendant-Intervenor’s Memo at 26. However, the Domestic 
Producers contend that, in the context of the statute’s “extraordinary 
circumstances” requirement, “large” means large relative to other in- 
vestigations, “i.e., an unusual number which is so burdensome and 
which renders the investigation so complex that the domestic industry 
is better served by an agreement suspending the investigation.” Plain- 
tiffs’ Memo at 15; Reply Memo at 22.°5 

The statute itself is silent on this point. While “large” is a relative 
term, it is unclear whether it should be interpreted to mean a large num- 
ber of transactions and adjustments relative to other antidumping duty 
investigations generally, or large in relation to other antidumping duty 
investigations involving the steel industry, or large in some other way. In 
light of that ambiguity, analysis would normally proceed to the second 
prong of the Chevron/Christensen test, to evaluate the reasonableness 
or persuasiveness of Commerce’s interpretation of the phrase “large 
number.” However, Commerce here simply asserted that the investiga- 
tion “involves a large number of transactions and multiple adjust- 
ments.” Extraordinary Circumstances Memo. Absent any explanation 
of Commerce’s interpretation of the statute, it would be impossible to 
determine whether “the agency has exercised a reasoned discretion, 
with reasons that do not deviate from or ignore the ascertainable legisla- 
tive intent.” See Greater Boston Television Corp. v. FCC, 444 F.2d 841, 
850 (D.C. Cir. 1970). 

For the reasons discussed in section III.A above, this entire case is be- 
ing remanded to allow the parties to develop a proper administrative re- 
cord. Assuming that, on remand, Commerce issues this or some other 
proposed subsection (c) agreement for comment, the Domestic Produc- 
ers will be able to make their case on this criterion directly to the agency 
(for the first time, since it is unique to subsection (c) agreements); and 
Commerce will have the opportunity—with the benefit of the Domestic 
Producers’ comments—to explain the rationale for whatever decision it 
may make. 

As an alternative ground for its determination that the investigation 
here was “complex,” Commerce found that the investigation involved 
“novel issues.” Extraordinary Circumstances Memo. The Government 


35 The Brazilian Exporters argue that the case “involved a total of 211,138 transactions!” and claim that “[u]nder 
any definition of the term, 211,138is a large number,” and that “[e]leven adjustments, times six responding companies, 
is a large number of adjustments.” Defendant-Intervenors’ Memo at 25-28 (footnotes omitted) (emphasis in the origi- 
nal). The Domestic Producers maintain that “large” is, by definition, a relative term, and that the investigation here 
was “in fact, wholly unexceptional in comparison to myriad other antidumping investigations, and particularly those 
numerous investigations involving flat-rolled steel, with respect to the number of transactions investigated or adjust- 
ments considered. There is, in short, nothing extraordinary, complex, or unusual in the number of transactions investi- 
gated or adjustments considered in this investigation.” Plaintiffs’ Memo at 15. 
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argues that the “affiliation/collapsing analysis” in the investigation was 
novel because certain aspects of the analysis must be resolved on a case- 
by-case basis. Defendant’s Memo at 41-42. While it may be true that 
“the unique facts before it required [Commerce] to visit the issue anew,” 
it does not follow that the issue is “novel.”°° Jd. Every investigation in- 
volves unique facts. Commerce has considered the affiliation/collapsing 
issue in many other investigations,®” and it failed to make any findings 
as to why the investigation at issue in this case is distinguishable. See 
Plaintiffs’ Memo at 16. 

Assuming that a proposed subsection (c) agreement is issued for com- 
ment on remand, the Domestic Producers will have an opportunity for 
the first time to make a record before the agency on the novelty of the 
issues presented in the investigation, and Commerce will have the op- 
portunity to explain its findings on the matter. 


E. THE PUBLIC INTEREST 


In addition to satisfying all other applicable requirements, a suspen- 
sion agreement must serve the public interest as well. 19 U.S.C. 
§ 1673c(d)(1). In its Public Interest Memorandum, Commerce cited 
three reasons as bases for its determination that the Agreement in this 
case is in the public interest. 

First, Commerce found that the Agreement will ensure that Brazilian 
hot-rolled steel is fairly traded on the U.S. market. Public Interest 
Memo. Second, Commerce found that the Agreement will completely 
eliminate the injurious effects of such imports on the domestic industry. 
Public Interest Memo. Commerce asserted that these first two factors 
were “[mlost important[ ],” because they would permit domestic pro- 
ducers to make investments in new plants and equipment, worker train- 
ing and retraining, and research and development that would benefit 
producers, workers, and the market as a whole. Jd. Finally, Commerce 
stated that the Agreement will provide greater certainty to all parties. 
Specifically, Commerce found that consumers would benefit because 
they would have continued access to Brazilian steel at a known level; 
that domestic producers would benefit from having a set level of relief 
over the life of the Agreement; and that importers and consumers would 
benefit by not facing the risk and uncertainty associated with retroac- 
tive antidumping duty assessments. Id. 

The Domestic Producers dispute each of Commerce’s public interest 
findings (Reply Memo at 25-26) and, further, argue that “loopholes and 
ambiguities” in the Agreement “serve to eviscerate compliance with and 
operation of” the trade laws and are not in the public interest. Plaintiffs’ 
Memo at 20-22. 


36 As the Domestic Producers note, “the standard for whether an issue is ‘novel’ cannot be whether or not the issue 
involves case-specific factors; otherwise, nearly every issue addressed in nearly every investigation would be classified 
as ‘novel."“ Reply Memo at 24 (emphasis in the original). 


37 The Government concedes that “[Commerce] has addressed the affiliation and collapsing issues in the past.” De- 
fendant’s Memo at 41-42. According to the Domestic Producers, “A LEXIS search of Department determinations dis- 
cussing affiliation and collapsing found more than 200 and more than 30 instances, respectively, of discussion of those 
issues since January 1998.” Plaintiffs’ Memo at 16. 
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Like the requirement for practicable, effective monitoring (discussed 
in section III.C above), the public interest requirement is common to 
both subsection (b) and subsection (c) suspension agreements. But, 
again, as with the monitoring requirement, it seems clear that analysis 
of the public interest might vary depending on whether the agreement 
provides for the complete cessation of exports or the total elimination of 
dumping (a subsection (b) agreement) or merely the elimination of its 
injurious effects (a subsection (c) agreement). Thus, the fact that Com- 
merce afforded the Domestic Producers here the opportunity to review 
and comment on the public interest vis-a-vis the proposed subsection (b) 
agreement did not relieve it of the obligation to give them the same op- 
portunity as to the subsection (c) Agreement which it decided to substi- 
tute. 

Assuming that Commerce on remand does not abandon the concept of 
a suspension agreement in this case, Commerce will have the opportuni- 
ty—if it wishes—to explore the possibility of another agreement that 
may be more responsive to the Domestic Producers’ concerns. At a mini- 
mum, the Domestic Producers will have an opportunity to make their 
case on the public interest directly to Commerce, and Commerce will 
have to confront the Domestic Producers’ comments and build a proper 
administrative record on its interpretation of the public interest re- 
quirement of the statute*® and its application to the facts of this case.®9 


EF PREVENTION OF SUPPRESSION OR UNDERCUTTING OF DOMESTIC PRICES 


Commerce may suspend an investigation under subsection (c) only if 
“the suppression or undercutting of price levels of domestic products by 
imports of that merchandise will be prevented.” 19 US.C. 


%© The Court in U.S. Steel Group v. United States noted: 

In evaluating Commerce’s determination that the Agreement is in the public interest, the court would, in anormal 
case, first decide whether Commerce’s interpretation of the statute is in accordance with law. Here, however, Com 
merce has not articulated an interpretation of the statute in the Public Interest Memorandum itself. Only in sub 
sequent briefing does Commerce interpret the public interest standard * * * 

Rather than articulate a legal! standard in the Public Interest Memorandum, Commerce makes a finding of fact 
{that the market certainty resulting from the Agreement will benefit traders and consumers]. * * * Without more 
explanation, however, this conclusion is not reviewable, because Commerce has not provided a legal standard for 


what is “in the public interest,” or otherwise articulated how its factual finding is related to the statutory stan 
4 { 
aara. 


“Unlike the statute governing Commerce’s authority to terminate an investigation when a petition is withdrawn pur- 

uant to an agreement restricting the volume of imports into the United States, the suspension agreement statute does 
not define the factors to be considered in evaluating public interest. Compare 19 U.S.C. § 1673e(a)(2)(B) (“public inter- 
est” determination to consider impact on U.S. consumers, impact on international economic interests of U.S., and im- 
pact on competitiveness of domestic industry (including impact on employment and investment)). 

For example, before the Court, the Domestic Producers have asserted that, in determining public interest, Com- 
merce must consider a suspension agreement’s impact on the competitiveness of the domestic industry. Plaintiffs’ 
Memo at 19. While the Government apparently concedes that point (Defendant’s Memo at 47), the Government con- 
tests the Domestic Producers’ claim that they are in the best position to assess the impact of the Agreement here on the 
domestic industry. Defendant’s Memo at 48 (discussing Plaintiffs’ Memo at 20). The Government and the Brazilian 
Exporters emphasize the language of the statute, which precludes Commerce from suspending an investigation “un 
less it {i.e., Commerce] is satisfied that suspension * * * is in the public interest.” Defendant’s Memo at 48 and Defen- 
dant-Intervenors’ Memo at 38, quoting 19 U.S.C. § 1673c(d)(1) (emphasis supplied). The Government argues that the 
term “satisfied” confers “broad discretion upon Commerce (not the petitioning domestic industry)” in making the pub- 
lic interest determination. Defendant’s Memo at 49. 

On remand, Commerce will have the opportunity to articulate the legal standard for making its public interest deter- 
mination, or otherwise explain the “connection between the facts found and the choice made.” See Electricity Consum- 
ers Resource Council v. Federal Energy Regulatory Comm’n, 747 F.2d 1511, 1513 (D.C. Cir. 1984) (citing Burlington 
Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). 


39 Commerce’s Public Interest Memorandum addressed the suspensions of both the antidumping duty investiga- 
tion and the countervailing duty investigation. For the sake of clarity, Commerce may wish to reconsider that approach 
on remand. See n. 29, supra. 


CIT _, Slip Op. No, 00-156 at 9-10 (Nov. 21, 2000). Those observations apply with equal force here. 
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§ 1673c(c)(1)(A). To that end, Commerce included in the Agreement 
here a provision for “the implementation of reference prices below 
which the [Brazilian] signatory producers/exporters agree they will not 
sell the subject merchandise.” Price Suppression Memo at 2. 

Specifically, Part IV of the Agreement established the reference prices 
for four categories of steel products. Future quarterly reference prices 
for the first category (commercial quality, not pickled and oiled, not tem- 
per-rolled, not edge trimmed hot-rolled steel) are set “at the higher of 
the average U.S. Market Price for that Quarter, less six percent or $327.” 
Agreement, Part IV.C, 64 Fed. Reg. at 38,794. Under the Agreement, the 
reference prices for each of the other three categories increase incre- 
mentally based on the reference price for Category One steel. Id. In addi- 
tion, the Brazilian Exporters are prohibited from importing other 
hot-rolled steel products unless and until reference prices for those 
products are agreed upon by Commerce and the Brazilian Exporters. Id. 

Commerce concluded that the Agreement prevents the suppression 
or undercutting of domestic prices, because “the reference price mecha- 
nism built into the Agreement ensures that prices of subject merchan- 
dise are comparable to prices of hot rolled steel sold in the U.S. market.” 
Price Suppression Memo at 3. The Government asserts that Com- 
merce’s determination is supported by substantial evidence and is 
otherwise in accordance with law. Defendant’s Memo at 4445.40 

But the Domestic Producers maintain that the Agreement not only 
fails to prevent price undercutting, it actually quantifies the amount of 


price undercutting that is permitted. According to the Domestic Produc- 
ers: 


The terms of the Agreement specifically permit sales in the United 
States of hot-rolled steel from Brazil at prices below the average 

J.S. market price. In fact, whenever the average U.S. market price 
is above $327/metric ton, the text of the Agreement guarantees that 
the Brazilian reference price will undercut the average U.S. market 
price. At all average U.S. market prices above $348/metric ton, the 
Brazilian reference price will undercut the U.S. market price by six 
percent. 


Reply Memo at 5 (footnotes omitted).*! 

The Domestic Producers also challenge the assertion in Commerce’s 
Price Suppression Memo that, as U.S. market prices rise, reference 
prices will rise as well. Reply Memo at 6 (citing Price Suppression Memo 
at 3). See also Defendant-Intervenors’ Memo at 31 (asserting that refer- 


40 As with the “extraordinary circumstances” analysis, the Brazilian Exporters make a number of arguments here 
that appear to go beyond Commerce’s Price Suppression Memorandum. See Defendant-Intervenors’ Memo at 31-33 
But, as discussed in section ITI.D.1 above, “(t]he grounds upon which an administrative order must be judged are those 
upon which the record discloses that its action was based.” Securities and Exchange Comm'n v. Chenery Corp., 318 U.S. 
80, 87 (1943). Thus, Commerce’s determination on price suppression and undercutting must stand or fall on the ratio- 
nale which Commerce itself articulates. 

41 Indeed, the Domestic Producers assert that “[t]he possibility of price undercutting, inherent in the Agreement, is 
now a fact.” Reply Memo at 6. According to the Domestic Producers, a July 2000 letter from Commerce revising refer- 
ence prices allows Brazilian producers to sell steel in the U.S. “more than $20/metric ton less than the average U.S. 
market price.” Jd. But the Government objects to the Domestic Producers’ reliance on events that postdate the Agree- 
ment, and thus are not part of the administrative record underlying Commerce’s decision to suspend the investigation 
and enter into the Agreement. Tr. at 39-41. 
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ence prices will match rising U.S. prices “dollar-for-dollar”). According 
to the Domestic Producers: 


The reference price will not keep pace with the U.S. market price 
whenever the latter rises above $348, but will rise only ninety-four 
cents for each dollar of increase in the average U.S. price. Further, 
* * * while the Brazilian reference price may rise with the average 
U.S. market price after it exceeds $348/metric ton (though, as 
noted, only 94 cents to the dollar), at every average U.S. market 
price above $327/metric ton, the Agreement specifically provides 
for undercutting of price levels of domestic products. Worse, the 
greater the amount by which the average U.S. market price exceeds 
$348/metric ton, the greater the extent of undercutting, in an abso- 
lute sense, allowed by the Agreement. 


Reply Memo at 6 (footnotes omitted). 

While the parties have briefed the subject of price suppression and un- 
dercutting extensively before the Court, the existing administrative re- 
cord on this issue—like the record on the other issues in the case—is 
insufficient to serve as a basis for final judicial disposition. The Domes- 
tic Producers simply had no opportunity to builda record on the require- 
ment for prevention of price suppression/undercutting. Because the 
Proposed Agreement was a subsection (b) agreement, that requirement 
was irrelevant; accordingly, the Domestic Producers did not address it in 
their comments. And they had no notice whatsoever of the subsection (c) 
Agreement, and thus no opportunity to comment at the agency level on 
whether or not “the suppression or undercutting of price levels of do- 
mestic products” would be prevented. The Domestic Producers have 
therefore made their case on this point for the first time before the 
Court, and Commerce has heard it here first. 

As discussed in section III.A, this case is being remanded to remedy 
Commerce’s failure to comply with the notice, comment and consulta- 
tion requirements of the suspension agreement statute. On remand, 
all parties will have the opportunity to develop a proper administrative 
record on all issues, including—in the case of a subsection (c) 
agreement—the requirement for prevention of price suppression/un- 
dercutting. For example, assuming that Commerce issues for comment 
a subsection (c) agreement, the Domestic Producers may seek to put on 
the record for Commerce’s consideration the facts underlying their con- 
cerns about Commerce’s July 2000 revision of reference prices. And 
Commerce may, if it wishes, expressly adopt—or reject—any or all of the 
Brazilian Exporters’ analysis of the Agreement on this issue. 


IV. CONCLUSION 


For the reasons set forth above, this case is remanded to the Depart- 
ment of Commerce to enable it to comply with the notice, comment and 
consultation requirements of the statute (19 U.S.C. § 1673c(e)), to en- 
able it to articulate a legal standard for making its public interest deter- 
mination or otherwise explain the connection between the facts found 
and the choice made pursuant to the statute (19 U.S.C. § 1673c(d)(1)), 
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and—if appropriate (i.e., in the case of a subsection (c) agreement there 
Commerce’s finding that the investigation is “complex” turns on it)—to 
enable it to interpret the phrase “large number” of transactions or ad- 
justments in the context of the “extraordinary circumstances” require- 
ment of the statute (19 U.S.C. § 1673c(c)(2)(B)(i)). 

A separate order will be entered accordingly. 
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